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Treasury Should Keep Better Track
' Of Blocked Foreign Assets

The Treasury Department, under emergency
legisiation, blocks the assets of designated
countries hostile to the United States to pre-
vent these countries from earning dollar foreign
exchange and from using the assets until politi- 113761

cal differences are resolved and American
claims settled. :

The Office of Foreign Assets Control regulates
the blockings but relies aimost entirely on pri-
vate financial institutions to carry them out. It
does not routinely determine what assets are
blocked nor how custodians account for them
and preserve their value on behalf of American
claimants. Such determinations are excep-
tional, as is the President’s order to take acen-
sus of Iranian assets and U.S. claims against
fran,

in addition, not enough attention has been
given to protecting U.S. Government interests
affected by the blockings.
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To the President of the Senate and the
Speaker of the House of Representatives

This report discusses Treasury's need to obtain better
information and to monitor more closely foreign assets
blocked pursuant to executive emergency authority. It also
describes how such assets have been used to settle American
claims with the affected countries and suggests steps to
protect U.S. Government interests in blocked property.

Recent legislation has limited the President's use of
emergency authority to regulate international financial
transactions, but the blocking of foreign assets remains an
integral and increasingly significant part of U.S. trade con-
trols. Except for a review of Rhodesian sanctions in 1977,
we have not previously examined the administration of U.S.
blocking controls,

We are sending copies of this report to the Director,
Office of Management and Budget; Secretaries of Agriculture,
State, and the Treasury; and Administrator, Agency for Inter-
national Development.

-
m rggier_ceneral
of the United States






COMPTROLLER GENERAL'S TREASURY SHOULD KEEP
REPORT TO THE CONGRESS BETTER TRACK OF
BLOCKED FOREIGN ASSETS

DIGEST

'fhe Treasury Department, through the Office of
Foreign Assets Control, regulates commercial
and financial transactions with countries
hostile to the United States by

--restricting trade with such countries
and their nationals and

~-blocking their assets which are located
in the United States or under U.S. juris-
diction.

The restrictions seek to prevent designated hostile
countries from acquiring dollar foreign exchange
and to deny them the free use of their assets

until political differences are resolved and
American claims are satisfied. While Treasury

has improved its administration of the controls,

as exemplified by its handling of the Iranian

asset freeze, more needs to be done.

CThe controls which currently freeze the assets
of Cambodia, Cuba, Czechoslovakia, East Germany,
North Korea, Vietnam, and the Baltic States are
based on the Trading With the Enemy Act, an emer-
gency statute employed by President Truman against
the Peopie's Republic of China and North Korea
in response to the global threat of Communist
aggression. Under more recent emergency economic
powers legislation, President Carter has determined
that these controls should continue until American
claims and political differences. against these
countries are settled. He also ordered Iranian
Government assets frozen in November 19789.

' Treasury officials cite this "emergency" rationale,
a Government policy of noninterference in owner
investment discretion, and administrative cost
considerations as reasons for not keeping close
track of the assets or monitoring asset-holder
practices. Under these circumstances, Treasury
cannot ensure that its controls are effective or
that the interests of American claimants and the
U.S. Government are being adequately protected.
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GAO does not doubt that the Treasury block-
ing controls have immobilized substantial
amounts of foreign assets or that these assets
provide useful leverage in obtaining claims
compensation for expropriated American pro-
perty.” However, what does concern GAO is

_whether the system for implementing blocking
controls and Treasury's monitoring of the

controls are adequate to assure that desig-
nated hostile countries are denied the use

of their dollar assets and earnings to the
maximum practicable extent, that blocked
assets are properly accounted for and their
value preserved, and that a reliable basis
exists on which to make policy and management
decisions regarding the assets and related
U.S. interests.

TREASURY KNOWLEDGE OF ASSETS AND

ASSET-HOLDER PRACTICES DEFICIENT

.Treasury administrators have not required

asset-holders to systematically report the
assets they block or receive custody of nor
have they regularly inventoried the assets
or monitored the holders to determine how
the assets are identified and kept. As

a result, the administrators frequently

did not know what assets were blocked, who
owned them, where they were located, or

what they were worth. This lack of asset
knowledge and virtually complete dependence
on asset-holders made Treasury unable to
fully assess the program's effectiveness,
give information on the assets' worth, and
provide assurances that they were properly
accounted for and managed. Furthermore, there
were compelling reasons for Treasury to keep
better track of the blocked assets and to
monitor the asset-holders’blocking and cus-
todial practices, For example:

-&Census data on blocked Chinese assets
could not be reconciled. An $80.5 mil-
lion claims settlement negotiated with
the People's Republic of China in 1979
on the basis of an updated 1970 census
excluded consideration of assets worth
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more than $10 million when they were
blocked in 1951 because they could not
be found. (See p. 11.)

-<Treasury's estimate of $140 million in
blocked Vietnamese assets, based on a
1976 survey and presented in congressional
testimony in July 1979, was significantly
overstated..  The estimate contained a
$21 million bank "double-counting" error,
$40 million in third-country bank funds
subject to litigation, and an unknown
value representing licensed and unauthor-
ized unblockings. (See p. 12.)

--Treasury's recordkeeping of blocked
assets left much to be desired. It
lacked a complete and current inventory
of blocked assets and its files were
poorly organized and maintained, thus
severely reducing the effectiveness of
administration and oversight. (See p. 16.)

-~+~Amid the absence of any regular Treasury
monitoring of asset-holders, there were
indications that the holders were neither
complying with prescribed recordkeeping
requirements nor too concerned with pro-
tecting asset values. (See p. 16.)

GAO believes it is essential for Treasury to
keep informed about what assets have been
blocked and their current status. The cost

of doing so need not be prohibitive. Not

only does the U.S. Government have a responsi-
bility to keep track of the assets but also
their values--blocked as well as realizable--
have been important determinants -in the size
of claims settlements and a source of compen-
sation paid in these settlements.

RECOMMENDATIONS

GAO recommends that the Secretary of the
Treasury:

—-~Conduct a comprehensive census of
existing blocked assets and keep it
up to date through periodic asset-
holder reports of new blockings,
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transfers, other dispositions, and
status of assets in custody. (see p. 17.)

--Egtablish and maintain blocked asset
master control records and use the
status reports and control records to
identify potential problem areas for
followup. (See p. 17.)

--Seek the cooperation of other Federal
and State regulatory agencies to per-
form such tests of asset-holder pro-
cedures or verify such data as may be
considered appropriate. (See p. 24.)

OTHER ISSUES AND TREASURY ACTIONS NEEDED

The President has taken various steps in
recent years to relax the Treasury controls.
In view of this trend and the cost-benefit
relationship which may exist on small value
assets, GAO recommends that a minimum amount
be set for blocking assets. (See p. 32.)

“Blocked assets are turned over to State

abandoned property offices as they receive
custodial authority. GAO believes such ‘
transfers unnecessarily jeopardize owner and
Treasury interests in the assets\and recommends
that authority for the practice be terminated.
(See p. 34.)

Asset-holders contacted by GAO did not appear
to possess a clear understanding of Treasury
requlations. ,Therefore, GAO advises supple-
mentary monitoring of asset-holders to deter-
mine whether the regulations have been received
and are understood. (See p. 26.)

( Treasury has shown belated concern in main-
\tilning asset values. It was not until 1979,
when Treasury revised its regulations to re-
quire that deposits be held in interest-bear-
ing accounts, that any positive steps were
taken to protect blocked asset values from
being eroded by inflation. Although the
exact magnitude of assets affected by this
change is not known, it is substantial. If
the Chinese assets which were held in non-
interest-bearing demand accounts since 1950
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had been placed in interest-bearing accounts
when they were blocked, the yield would have
been sufficient to compensate for the full
principal value of private American claims
rather than the less than 40 cents on the
dollar actually realized absent consideration
of inflation and interest. (See p. 33.)

MORE ATTENTION NEEDED ON
U.S. GOVERNMENT INTERESTS

Jignificant amounts of U.S. Government-funded
assets were tied up in the blocking of Viet-
namese and Cambodian assets when these coun-
tries fell to the Communists in 1975. GAO
was instrumental in the recovery of $7.9 mil-
lion in blocked Defense Department funds and
is making recommendations that may lead to
other recoveries and prevent future blocking
of assets funded by U.S. agencies.] For exam-
ple, GAO recommends that:

--Federal agencies support the Agency for
International Development in recovering
$1.4 million or more representing the un-
expended portion of the U.S. contribution
to the Cambodia Exchange Support Fund.
(See p. 51.)

~~A prior GAO recommendation be reconsidered
which, if adopted, would avoid the entrap-
ment of Puplic Law 480 goods in future
blockings,) (See p. 47.)

~U.S. Government claims, which are largely
““undetermined, do not compete with private
claims for compensation generated from
settlements negotiated and funded by
blocked assets. -GAO believes this weakens
the prospects for recovery of Government
claims. ) It recommends that the Department
of Staté determine claims against Vietnam and
other countries and include these claims in
any assets—-funded settlement. (See p. 57.)

AGENCY COMMENTS AND GAQ EVALUATION

The Treasury Department, which has primary
responsibility for foreign blocked asset
management, said that while the draft report
contained useful observations it did not
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adequately describe steps already taken by Trea-
sury in connection with, and incidental to,
implementation of the Iranian sanctions which
would eliminate or minimize the problems. The
report has been updated and revised to reflect
Treasury's actions following the blocking of
Iranian assets. (See app. III.)

The State Department agreed that the full
extent of claims against blocked countries
should be determined and, as GAO is also
recommending, that certain Government claims

be given priority against matching assets. It
disagreed that Government claimants should
otherwise participate in assets-funded settle-
ments because of the difficulty of concluding
them on terms acceptable to affected private
claimants and the Congress. GAO rejects this
rationale since it leaves Government claimants
in a subordinated creditor position to private
claimants. (See app. IV.)

The Agency for International Development general-
ly agreed with GAO's recommendations concerning
identification and recovery of U.S. Government
claims and interests. The Agriculture Depart-
ment did not agree to reconsider GAO's prior
recommendation aimed at avoiding entrapment of
Public Law 480 commodities, but offered no

new rationale to buttress its earlier posi-

tion that existing safeguards were adequate.

(See apps. V and VI.)

vi



Contents

DIGEST
CHAPTER
1 INTRODUCTION
Legal authority
Blocking regulations
Office of Foreign Assets Control
Effects of controls
Blocked assets used to bring about
claims settlements
Objectives, scope, and methodology
: 2 IMPROVED ASSET INFORMATION NEEDED
i OFAC's "emergency" rationale
( Deficient knowledge of assets
| OFAC asset data not reliable
| Basis lacking for effective program
j control and decisionmaking
; Conclusions
Recommendations
Agency comments and our evaluation
3 NEED FOR INCREASED PROGRAM MONITORING
Asset-holder blocking and custodial
functions not monitored
Recommendations, agency comments,
and our evaluation
( Notices not adequately communicated
f to holders
Recomendation and agency comments
4 PROBLEMS AND ISSUES RAISED BY THE BLOCKING

CONTROLS .
Controversial application of controls
to third countries
Discretionary use of blocking controls
Blocking of small assets possibly
counterproductive
Recommendation, agency comments,
and our evaluation
Belated concern for protecting asset
values
Asset transfers to State agencies
should be discontinued
Recommendations and agency
comments

Page

UV b W =

~ O

10
12

14
17
17
17
19
19
24
24
26
217

27
30

32
32
33
34
36



C Page

CHAPTER

5 OFAC ASSET ADMINISTRATION
Organizational structure
Management and staffing
Administrative deficiencies
Licensing actions based on incomplete
knowledge
Sparse enforcement activity
Program evaluations not made

6 U.S. GOVERNMENT INTERESTS NEED MORE
ATTENTION
Blocked Defense Department petroleum
product prepayments
Blocked Public Law 480 sales proceeds
Recommendation, agency comments,
and our evaluation
Blocked Exchange Support Fund for
Cambodia
Recommendation, agency comments,
and our evaluation
Possible illegal transfer of ESF
funds
Recommendation and agency
comments
Recoverability of U.S. Government
claims impaired
Recommendations, agency comments,
and our evaluation

APPENDIX

I Census of blocked Iranian assets and
U.S. claims against Iran

II Use of blocked assets to obtain claims
settlements

III Letter dated October 8, 1980, from the
Department of the Treasury

v Letter dated July 17, 1980, from the
Department of State

\' Letter dated July 14, 1980, from the
Agency for International Development

37
37
38

40
40
42
43

44
45

47
47
51
51
53
53

57

58

61

66

72

76



! Page

APPENDIX
VI Letter dated July 29, 1980, from the
Department of Agriculture 77
V11 Letter dated July 22, 1980, from the
Department of Justice 78
ABBREVIATIONS
AID Agency for International Development
ESF Exchange Support Fund
GAO General Accounting Office
OFAC Office of Foreign Assets Control
OPIC Overseas Private Investment Corporation

PRC People's Republic of China






CHAPTER 1

INTRODUCTION

The Treasury Department, through the Office of Foreign
Assets Control (OFAC), regulates commercial and financial
transactions with designated countries hostile to the United
States. It does so by restricting trade with such countries
and their nationals and by blocking their assets which are
located in the United States or under U.S. jurisdiction. The
restrictions seek to prevent hostile countries from acquiring
dollar foreign exchange and to deny them the free use of
their assets until political differences are resolved and Amer-
ican claims are satisfied. Blocking or "freezing" of assets
applies to any property subject to U.S. jurisdiction in which
a particular country or its national has an interest, unless
the property is authorized to be released by the Treasury
Department. Title to blocked property remains with the desig-
nated foreign country or national and possession is retained
by whoever was the holder (usually a banking institution)
when the blocking order took effect. Blocked property,
which is mostly in the form of bank deposits and securities,
may be converted in form or transferred to another institu-
tion at the owner's discretion so long as it is not removed
from the blocking controls.

LEGAL AUTHORITY

The blocking controls administered by the Treasury Depart-
ment predominantly have been based on Section 5(b) of the 1917
Trading With the Enemy Act, as amended. The section authorizes
the President, in time of war or national emergency, to regu-
late a broad range of domestic and international financial
transactions and to prohibit or regulate any property trans-
action in which a foreign country or foreign national has any
interest. Through use and amendment, Section 5(b) has evolved
into an essentially unlimited grant of authority for the Pres-
ident to exercise those broad powers without congressional
review. It is the basis for four of the five existing block-
ing regulations, the exception being those applied to Iran.

Blocking controls have also been applied using other
authorities. Sanctions on trade with Rhodesia, which were
first issued in 1967 and expanded in 1968 in accord with U.N.
Security Council resolutions, were terminated in December 1979.
In November 1979, the President cited new emergency economic
powers legislation in blocking the Iranian Government's assets
to protect American investments in Iran.




Concern by Congress over the executive branch's continu-
ing use of the Trading With the Enemy Act and other emergency
statutes in regulating domestic and international economic
transactions culminated in enactment of the National Emergen-
cies Act in 1976. This Act repealed most emergency statutes
(one exception being Section 5(b) of the Trading With the
Enemy Act); provided that related Presidential powers and
authorities were to be terminated within 2 years; established
criteria for the declaration, conduct, and termination of fu-
ture emergencies; and set forth accountability and reporting
requirements. Section 5(b) was specifically exempted, subject
to study and recommendations by relevant congressional com-
mittees, because of potentially serious adverse consequences
which would result from its termination.

Following an examination into the use of Section 5(b),
the Chairman, Subcommittee on International Economic Policy
and Trade, House Committee on International Relations, comment-

ed in June 1977 that:

"Section 5(b) has become a grab-bag of authorities
which Presidents have been able to use to do virtu-
ally anything for which they could find no specific
authority."

The House Committee considered carefully whether to revise
the existing controls and policies in proposed new legislation.
It decided, however, that combining current uses of existing
authorities with improvements in policies and procedures which
would be applicable during future national emergencies would
be difficult and divisive to administer. Thus, although acknowl-
edging that existing policies were controversial and enabled
possible abuses, the Committee chose to preserve the existing
uses of the Section 5(b) powers without endorsement or disclaim-
er, subject to an annual determination by the President that
its continued use is in the national interest.

The Committee recommended a new set of authorities sug-
gested by the Administration for use in future national emer-
gencies, These were more limited in scope than Section 5(b)
and subject to strict procedural limitations, including con-
sultation with Congress, periodic reporting requirements, and
provision for termination. These redefinitions of the Presi-
dent's power to regulate international economic transactions
were incorporated into the International Emergency Economic
Powers Act in December 1977. Except for "grandfathering" the
freezing controls which existed under Section 5(b) prior to
the 1977 Act, these redefinitions removed the President's auth-
ority to invoke the Trading With the Enemy Act in times of
national emergency. After 1977, the President's powers to



regqulate international economic transactions in a national
emergency are derived solely from the International Emergency
Economic Powers Act.

Consistent with these authorltles, the President determined
on September B, 1978, and each year since then, that the block-
ing regulations being administered under Section 5(b) were in
the national interest and should be extended for one year. In
making these determinations, the President stated that the
lapse of these authorities would be unacceptable in the light
of U.S. foreign policy objectives.

BLOCKING REGULATIONS

The controls are embodied in five sets of regulations.
The foreign assets, Cuban assets, and foreign funds control
regulations relate primarily to blocking, with the aim of
facilitating the resolution of prlvate American claims. The
transaction controls, instituted in 1953, supplement Department
of Commerce export controls designed to restrict the flow
of strategic goods to Communist countries. The 1977 Interna-
tional Emergency Economic Powers Act was used to freeze the
assets of the Government of Iran.

The blocking regulations administered by OFAC have common
objectives, scope, and application. Each sets forth broad pro-
hibitions against a wide range of property transfers and finan-
cial dealings. 1In addition, OFAC is empowered to license trans-
actions, granting exceptions to the blanket prohibitions when
it determines this is in accord with national policy.

Foreign assets control

These regulations were issued in December 1950 following
the entry of the People's Republic of China (PRC) into the
Korean War and were applied to both the PRC and North Korea.
As set forth in President Truman's proclamation of emergency,
the principal objective of the U.S. blocdking was to contain
the worldwide spread of Communist imperialism in Korea and
elsewhere. Although the specific crisis to which the procla-
mation applied had long since ceased to exist, OFAC used this
emergency authority to block the assets of PRC and North Korea
and to exercise political controls on all blocked assets and
restricted dollar transfers until the emergency was terminated
by the 1976 National Emergencies Act. On the basis of the
1950 emergency declaration, the foreign assets control regu-
lations were amended in 1964 to apply to North Vietnam and
in 1975 to include Cambodia and Vietnam. Assets in which the
PRC or its nationals have an interest were unblocked on
January 31, 1980.



The regulations block all assets within U.S. jurisdiction
in which these countries or their nationals have any interest,
prohibit the purchase or import of their goods by Americans,
provide third-country export restrictions, and prohibit the
use of U.S. financial and commercial facilities in transactions
with these countries or their nationals, except as authorized
by OFAC licensing.

Cuban assets control

These requlations, issued in 1963, superseded less compre-
hensive controls on Cuban imports imposed the previous year.
The 1963 regulations imposed an almost complete embargo on
trade and financial transactions. In October 1975, the embargo
was eased to permit foreign firms owned or controlled by U.S.
citizens to trade in nonstrategic goods with Cuba under certain
conditions. Direct U.S. trade with Cuba remains prohibited
and its assets continue to be frozen. Aside from subsidiary
trade policy, the regulations differ in only minor respects
from the foreign assets controls.

Foreign funds control

These regulations continue to block the property of
Czechoslovakia and East Germany pending claims settlements for
the illegal expropriation of private American property follow-
ing World War II. They also continue to block assets of the
Baltic States (Estonia, Latvia, and Lithuania) as a reflection
of the U.S. policy of nonrecognition of the forceable incor-
poration of these countries into the Soviet Union.

Iranian assets control

These regulations block the assets of the Iranian Govern-
ment but not of the country's nationals as the other regulations
do. The freeze, effective November 14, 1979, followed an Iran-
ian threat to withdraw its funds from U.S. banks and was taken
as a precautionary measure to protect U.S. investments in Iran
and to calm the foreign exchange markets in the wake of the
seizure of the U.S. Embassy and American citizens in Tehran.

On April 7, 1980, the regulations were amended to provide for
a census of blocked assets and of claims by U.S. persons
against Iran, and to implement expanded economic sanctions
against Iran.

OFFICE OF FOREIGN ASSETS CONTROL

OFAC issues the requlations directly to financial institu-
tions or notifies them through publications and the mass media.

P
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It also maintains a staff in Washington, D.C., and New York City
to assist with interpretations, license policymaking, and
enforcement.

The forerunner to OFAC came into existence under authority
of Section 5(b) of the Trading With the Enemy Act as a Foreign
Funds Control office during Germany's conquest of Norway in
1940 through delegation of the President's powers to the Secre-
tary of the Treasury. The initial purpose was to freeze the
funds held in the United States of congquered countries to avoid
the forced repatriation and confiscation of these assets by Ger-
man administrators. The office developed other functions as
the war expanded, ranging from restriction of foreign trade
and financial operations to outright economic warfare. At
the height of World War II, its activities encompassed most of
the countries of the world and affected assets valued at over
$7 billion. The end of the war was followed by a rapid phase-
out of controls. 1In 1947, the residual staff and functions
were transferred to the Office of Alien Property in the Depart-
ment of Justice, which administered the blocked assets until
1966 when it was abolished and this function transferred back
to Treasury and the Office of Foreign Assets Control.

OFAC, serving much the same purpose as the Foreign Funds
Control office, was established in December 1950 during the
Korean War. The succession of international crises since then
has resulted in controls being applied against many countries.
After nearly three decades, however, OFAC's operating approach
remains closely tied to U.S. foreign policy decisions and con-
siderations which have grown out of these emergencies.

EFFECTS OF CONTROLS

The precise magnitude of the assets blocked is not known.
Although all assets, regardless of type or size, in which a
designated national has an interest are subject to the controls,
custodians do not routinely report the results of blockings to
OFAC. OFAC has conducted censuses of blocked assets for only
three countries, China and North Korea in 1951 (China's was up-
dated in 1970) and Cuba in 1964. A census of blocked Iranian
assets and U.S. claims against Iran commenced in April 1980.
(See app. I.) In addition, OFAC made a limited informal sur-
vey of Vietnamese assets in 1976, shortly after they were
blocked.




OFAC estimates that the value of the foreign assets
blocked as of yearend 1979 were as follows.

Country Estimated value
(000 omitted)
Cambodia $ 9,000
China a/80,500
Cuba 30,000
Czechoslovakia 1,400
East Germany 700
Estonia 5,800
Iran 8,000,000
Latvia 9,200
Lithuania 2,600
North Korea Negligible
Vietnam 140,000

a/These assets were unblocked on Jan. 31, 1980.

Similarly, other asset data, such as type, owner, loca-
tion, and realizable value, needed for claims settlement pur-
poses were also incomplete. Based on the China and Cuba
censuses and subsequent surveys, the major portion of blocked
assets are deposits in domestic banks and foreign branches
and subsidiaries of U.S. banks; in U.S. Treasury and Federal
Reserve accounts; and in dollar-denominated securities of
various forms. Except for Iran, whose blocked assets were
all government-owned or controlled, the ownership of the
remainder was divided among government entities, third-
country banks, individuals, corporations, and others. Adverse
claims and other interests affecting the realizable value of
blocked property were known only to the extent they were iden-
tified in the censuses.

BLOCKED ASSETS USED TO BRING
ABOUT CLAIMS SETTLEMENTS

Blocked assets can and have played an important role in
the negotiation and settlement of American claims arising from
nationalization or other unlawful takeover of property. For
example, payment of claims for post-World War II settlements
with Bulgaria, Hungary, and Romania were funded from the vest-
ing and liquidation of assets blocked by the United States.

A claims settlement agreement concluded in May 1979
between the United States and the PRC provides for payment
of $80.5 million to the United States in consideration of the
unblocking of all assets in which the PRC or its nationals




had an interest. The amount to be paid by the PRC, in install-
ments through October 1, 1984, corresponds exactly with the
official U.S. estimate of the blocked assets' value at the

time the agreement was signed.

The Foreign Claims Settlement Commission has certified
claims of U.S. nationals against the PRC totaling $196.9 mil-
lion, and is still considering a small amount of claims for
losses between 1966 and 1979. After a 5-percent statutory
deduction for U.S. Government administrative expenses, the
balance of the proceeds of the settlement will be used to
satisfy these claims on a pro rata basis. The agreement took
effect on signature on May 11, 1979, and the first Chinese pay-
ment of $30 million was received on schedule on October 1,
1979. The funds were then distributed to U.S. claimants,
and the assets were unblocked on January 31, 1980.

By Presidential directive, the freezing of Vietnamese and
Cuban assets and controls over the remaining World War II assets
of East Germany and Czechoslovakia should continue until Ameri-
can claims against these countries are settled. Claims are
usually adjudicated and certified by the Foreign Claims Settle-
ment Commission while blocked assets are administered by Treasury.
The processes are in various stages of completion for these four
claims programs. (See app. II.)

OBJECTIVES, SCOPE, AND METHODOLOGY

This report evaluates how the Treasury Department regulates
and monitors foreign assets blocked pursuant to executive emer-
gency authority. We initiated the review in the light of con-
tinuing congressional concern over the use of such authority to
control international economic transactions and our perception
of weaknesses in program administration plus improper blocking
of Federal funds that had come to our attention during our pre-
vious audits. Principally, the review was conducted by examin-
ing the records and interviewing officials of Treasury's Office
of Foreign Assets Control, Washington, D.C. Similar work was
also performed at the:

--Departments of State, Defense, Agriculture, Justice, and
other offices of the Treasury.

--Federal Reserve Board and other bank regulatory agencies.
--Foreign Claims Settlement Commission.
We also discussed the blocking controls with officials of

major banks, securities firms, insurance companies, and State-
abandoned property offices in California, Florida, and New York.




However, as a rule, we did not get access to their blocked
account records to validate amounts previously reported to

OFAC.

Most of our review was performed before the Iranian sanc-
tions, which now constitute the bulk of OFAC's activity, were
implemented. However, the report has been updated to include
actions taken by Treasury at the President's direction con-

cerning Iran.
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CHAPTER 2

IMPROVED ASSET INFORMATION NEEDED

Treasury blocking controls have immobilized substantial
assets belonging to certain foreign governments and nationals.
However, Treasury has very limited information about what
assets have been blocked. Without this knowledge, it cannot
fully assess the program's effectiveness, give socund manage-
ment advice regarding the assets' practical worth, or deter-
mine that the assets have been properly accounted for.

Knowing what assets have been blocked, in our opinion,
is unquestionably a legitimate Government concern. When in
September 1979, President Carter extended the blocking con-
trols established under the Trading With the Enemy Act, he
reaffirmed the U.S. aim to keep certain assets frozen pending
changes in political relations with the affected countries.
Although various foreign policy considerations apply, the pri-
mary ones have economic implications: i.e., they deny foreign
exchange to hostile foreign governments and their nationals
and retain a pool of blocked assets as a "bargaining chip"
for negotiating the settlement of American claims with those
foreign governments.

In this connection, it is essential to know the magnitude
of the assets blocked, by country; their form and ownership;
and whether any prior encumbrances against them could affect
their value relative to the American interests. Without this
knowledge, the United States has no real basis for determining
how effective the blocking controls are in neutralizing U.S.
investment losses abroad. Also, the value of blocked assets
has been an important determinant in the size of claims settle-
ments as well as the source of the compensation paid in these
settlements.

The United States has an indirect responsibility for the
safe custodianship and maintenance of vdlue of blocked assets
under the control of U.S. financial institutions. Because
changes in ownership rights have occurred during the lengthy
time that some assets have been blocked and political repres-
sion prevents certain owners from exercising their management
prerogatives, we believe there are ample opportunities for
the assets to become lost or their value to be depleted. Al-
though the asset-holders are ultimately accountable to the
owners for the assets' safekeeping, we believe that OFAC as
the administering agency needs to have the means to be able
to independently check and monitor the assets to assure that
they are properly accounted for and kept from being wasted
away.




We found that OFAC's inability or unwillingness to system-
atically inventory and monitor blocked assets has resulted in
virtually complete dependence on asset-holders to care for the
assets and comply with the regulations. Consequently, OFAC
assumptions regarding the assets' worth and their use for set-
tling American claims could contain significant inaccuracies.

OFAC's "EMERGENCY" RATIONALE

The emergency nature of the authorizing legislation under-
lies OFAC's very limited involvement in accounting for and man-
aging blocked assets. Treasury officials told us that, in their
view, the OFAC regulations were not intended to be used as a
permanent peacetime control program but rather as a measure to
combat temporary political and economic problems. 1In keeping
with this understanding, OFAC interprets and disseminates na-
tional policy in the form of regulations to the financial com-
munity and the public, relying mainly on institutional transfer
points, such as banks, for voluntary compliance. Because of
the effects that sudden policy shifts and owner preferences can
have on the status and value of blocked assets, OFAC management
generally has regarded accountability and surveillance of the
assets to be impractical, too costly, and unnecessary in any
event.

Treasury officials told us that it is not necessary to
know the current status and history of a particular blocked
asset before reaching a decision to unblock it. Assets are
not unblocked or licensed pursuant to an individual application
unless there is a change in the owner's status or in the poli-
cy applicable to the entire class of assets. In neither situa-
tion, do Treasury officials consider the history of a particular
asset ordinarily relevant.

We do not agree that asset accountability and monitoring
is generally unnecessary. This is not a temporary program, as
evidenced by the fact that some of the existing blockings com-
menced in the 1940s. The magnitude of the blocked assets and
the host of problems that could arise over them strongly sug-
gest the need for a Government information system to facilitate
active monitoring and control and to improve policy decision-
making.

DEFICIENT KNOWLEDGE OF ASSETS %

Complete censuses of blocked assets are available only
for China (1951, updated in 1970) and Cuba (1964). Blocked
North Korean assets were found to be negligible. Telephone

surveys of Vietnamese and Iranian assets held by major finan-
cial institutions were made following their freeze, evidently
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because OFAC officials felt the conditions warranted having a
barometer of the magnitude of the value of assets. Subsequently,
in April 1980, the President directed that a formal census be
conducted of Iranian blocked assets, No other attempts have

been made to keep asset inventories current or to use them in
connection with establishing and maintaining a permanent record
of all blocked assets for accounting and reconciliation purposes.

OFAC control records for blocked assets do not exist, ex-
cept to the extent they support the specific censuses or sur-
veys. Changes which occur affecting the status, location, and
worth of the assets are not necessarily reported to OFAC. Sys-
tematic periodic reporting by holders is not required and OFAC
does not itself track those assets identified by census as be-
ing blocked. Thus, OFAC's asset data is valid only at the time
it is obtained and, since it is not verified, is only as good
as the asset-holders' representations.

Inability to reconcile Chinese assets

Lack of comprehensive knowledge of the blocked assets and
the effect that licensing transactions have had on them made
it impossible for OFAC to reconcile significant reported dif-
ferences in the China program, the only one for which census
data was available with which to perform a full reconciliation.
The 1970 census was able to account for only 86 percent, or
$90.8 million, of the original $105.4 million, of blocked
assets identified in the 1951 census. Another $4.7 million
was subsequently identified. However, it appears that OFAC's
inability to locate the bulk of the $14.5 million difference
may have had a direct impact on American claimants since little,
if any, of this amount was included in the $80.5 million the
Chinese Government agreed to pay to settle these claims. The
amount the PRC paid to secure the unblocking of Chinese assets
corresponded exactly with OFAC's estimate of their value at
the time the agreement was concluded.

In those instances where OFAC could mot find in its files
a license that authorized release of the funds, it sought an
explanation for the release from the holder. If a satisfactory
explanation was given, the release was considered to be licensed.
In addition, Treasury has identified 270 cases involving $4.4 mil-
lion in disputed funds where holders of assets under the 1951
census reported no asset under the 1970 census; Treasury had no
record of authorizing their unblocking.
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OFAC's estimates of asset values were determined as shown
below.

(millions)
value of assets, 1951 census $105.4
Less assets not identified, 1970 census -14.6
Assets accounted for, 1970 census $ 90.8
Less licensed and unauthorized blockings -35.5
Add new blockings and appreciations 21.2
value of assets, 1970 census $ 76.5
Subsequent identifications and appreciation 4.0
Estimated value, 1979 $ 80.5

OFAC ASSET DATA NOT RELIABLE

Information obtained during our review indicates that OFAC
estimates of the value of blocked assets are not reliable. Al-
though we did not try to confirm their value, we did make cer-
tain inquiries designed to test the validity of the OFAC esti-
mates. We found that not only were the estimates significantly
overstated in certain instances, and to an extent that they
affected overall totals, but also the impression conveyed,
that the value of blocked assets has a corresponding value for
the purpose of settling claims or other use as an offset, is
almost certainly very misleading.

value of blocked Vietnamese assets overstated

Treasury's estimate of the recoverable value of Vietnamese
assets serves as an illustration. 1In July 1979 testimony on a
bill to authorize the Foreign Claims Settlement Commission to
receive and determine private claims against the Socialist
Republic of Vietnam, Treasury's General Counsel told a House
committee that an estimated $140 million in Vietnamese assets
was blocked. The $110 million estimate given for private claims
made it appear that the blocked assets were sufficient to cover
these claims. ’

We believe the Treasury estimate seriously misrepresents
the real potential of these assets to satisfy existing American
claims. To begin with, we found that a major U.S. bank with
the largest reported Vietnamese holdings in the 1976 survey
could not immediately identify more than about $6 million of
the approximately $40 million in blocked assets previously re-
ported. We asked OFAC to check into the matter and, in doing
so, it obtained the bank's explanation that the assets were val-
ued at about $19 million and that an overstatement of $21 mil-
lion had occurred through a double-counting error.

12



COMPOSITION OF VIETNAMESE ASSETS ESTIMATE

Treasury reported this amount as
its current estimate of blocked
Vietnamese assets to the House
Foreign Affairs Committee in July
1979. It comprises $100 million of
Vietnamese accounts of $50,000
or more tabulated in a 1975-76
telephone survey of major U.S.
banks, plus $40 million of a third-
country bank account having a
Vietnamese interest.

$140,000,000

The actual value and composition
of these reported assets have
never been verified.

§?

Represents the unknown value of
licensed transactions and
unblockings. To what extent they
are offset by accounts under
850,000 and other previously
unidentified blockings is also not
known.

$79,000,000
{more or less)

$21,000,000

GAO was instrumental in dis-
covery and acknowledgement by
a major U.S. bank, which in 1975
reported holding $40 million in
blocked Vietnamese assets, that it
double-counted and overstated its
assets by $21,000,000.
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$40,000,000

Third-country bank account con-
sidered to have a Vietnamese in-
terest. Funds were released in
January 1979 pursuant to an
agreement permitting Treasury
recall of the $40 million, plus in-
terest, subject to likely litigation.



Another $40 million represented to the Committee as being
a blocked Vietnamese asset had been released from blocking
subject to recall. At issue is whether a third-country bank
acted illegally in assisting the Vietnamese to transfer U.S.
currency to a domestic bank for dollar credits. After ini-
tially blocking $40 million of the third-country bank's assets
in the United States, Treasury conditionally released them in
January 1979, subject to the assets' recall upon demand and
to a successful court verdict if the bank chooses to contest

the matter. (See p. 29.)

The $140-million estimate of blocked Vietnamese assets
does not consider a number of other factors, such as small ac-
counts, subsequent blockings or unblockings, and changes in
asset values, which could significantly alter Treasury's esti-
mate. However, if the Chinese program--in which the 1970
census was $25 million below that of 1951--is indicative, the
net effect of these factors may well be a decrease from Treas-—
ury's valuation.

The illustration on page i3 depicts how these factors
affect the reliability of Treasury's estimate.

BASIS LACKING FOR EFFECTIVE

PROGRAM CONTROL AND DECISIONMAKING

As is evident, OFAC's lack of a current asset information
system causes it to depend on private financial institutions
to block and maintain accountability of assets in conformity
with the governing regulations. Consequently, OFAC has
little, if any, basis on which to monitor and apply corrective
action to suspected problems or irregularities nor to reconcile
differences which may exist between its records and those of
the asset-holders.

OFAC needs to administratively control blocked assets and
monitor asset-holder practices and also to keep policymakers
informed about program results and their relationship to objec-
tives. Lacking reporting input, OFAC cannot and obviously
does not provide substantive reporting on the effect and/or
status of its blocking and licensing activities. The Secretary
of the Treasury's annual administrative reports to the Congress
on OFAC operations contain only workload data (i.e., number of
license applications received and acted upon) which, absent
other indicators, has little particular meaning; no information
on the magnitude of the blocked assets or the value of licens-
ing activity is provided. 1In addition, as previously discussed,
blocked asset data conveyed by OFAC to the Congress and execu-
tive agencies in connection with claims adjudication legisla-
tion and settlement negotiations has been incomplete and
possibly misleading.
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Need for more complete information

OFAC needs a current and complete inventory and control
records of blocked assets if it is to have effective oversight
of these assets.

OFAC's establishment of an asset information system need
not place an unwarranted reporting burden on asset-holders.
For existing programs, the holders are already required to
keep full and accurate records of transactions and to furnish
such reports as Treasury may require, including specific noti-
fication of asset transfers to other holders. For new programs,
we believe that OFAC should make the reporting of initial block-
ings mandatory. The identification of assets currently blocked
could be carried out on a staggered basis as circumstances and
resources permit. However, once the assets are identified,
holders should be asked to update changes in asset description,
value, custodianship, etc., through recurring status or activi-
ty reports. Notifications of asset transfers and of any sig-
nificant occurrences affecting the physical and financial pro-
tection of assets should be reported to OFAC semi-monthly or
monthly; more ordinary changes and updates could be reported
at less frequent intervals, as volume and activity patterns
dictate.

Prior to its blocking of the Iranian assets, OFAC esti-
mated it would cost $190,000 to conduct a census of the then-
blocked assets and take 2 years to complete, requiring 9
staff-years initially but declining to 6 during the second
year. OFAC believes that such an expenditure is ordinarily
not justified for data which inevitably would lose its use-
fulness as time passed. However, the decision to conduct
a census may be made when it is seen as serving a foreign poli-
cy objective--as evidenced by the President's decision in
April 1980 to survey the blocked Iranian assets. (See app. I.)

We agree that taking a census of blocked assets without
making adequate provisions for keeping the data current is of
limited usefulness., As a matter of fact, one of the major prob-
lems is that OFAC does not currently have a way of determining
what changes occur in the assets and their value. The lack of
such knowledge apparently caused OFAC to anticipate that resolv-
ing problems relating to the unauthorized release of property
would take most of the staff time during the second year of
the census-taking.

Since the asset-holders would perform the inventory and
report to OFAC, we fail to understand why the census would be
s0 burdensome on OFAC if it first designed a reporting system
to facilitate incorporation of both the initial census and the
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periodic updating into a master record file. To avoid peak
workloads at OFAC, the incorporation of the incoming data
could be done in phases until the file was complete and

then currently thereafter. Subsequently, the elimination

of controls over low-value assets would alleviate the volume
of information in the long run.

In commenting on proposed Treasury reporting requirements
for blocked assets, holders expressed the view that it would
be helpful if they knew more precisely what information would
be requested, if recurring or piecemeal surveys could be avoid-
ed, if low-value assets could be eliminated from the controls,
and if the requirements were kept simple so as not to create
an undue administrative burden on them.

Need for improved recordkeeping

We found that OFAC's manual index and files system was
incomplete, poorly organized and maintained, and lacked the
necessary substantive asset data with which to form sound ra-
tional judgments as to how effectively the blocking program is
being carried out. Recordkeeping is done by general subject
matter, and such functions as licensing and enforcement are
controlled by an elaborate system of cross—indexes arranged
according to the set of regulations involved, the country,
the type of goods or transactions, and the beneficiaries, with-
out regard to the specific asset affected by the blocking.

This not only makes finding basic data difficult but also makes
retrieval and tracking of related asset data virtually impos-
sible.

Effective use is not made of the asset data obtained from
holders or from licensing transactions. While the holders’
reports of asset transfers have obvious value for recordkeep-
ing and monitoring purposes, OFAC's Director told us the re-
ports were not needed or used to maintain accountability;
rather, they were insisted on more as an exercise to impress
upon holders the seriousness with which they should regard
OFAC's blocking and recordkeeping requirements. Licensing
decisions are made and recorded independently of other exist-
ing asset data.

We believe OFAC's system of keeping records ought to per-
mit a ready reference to all the significant details regarding
an asset at a glance. From asset-holder reports and improved
correlation of licensing and asset data, OFAC should be able
to compile reasonably current master records of all blocked
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assets as a basis for assigning control numbers to correspond-
ence concerning them. By filing or cross-indexing the records
in this manner, OFAC would have a solid basis for monitoring
compliance with its regulations and for maintaining asset con-
trol. Also, it could provide a much needed tool for program
evaluation and management effectiveness.

CONCLUSIONS

We believe it is essential to know the magnitude of assets
blocked, by country; their form of ownership; and whether any
prior encumbrances against them could affect their value rela-
tive to American interests. We found that OFAC's inability or
unwillingness to systematically inventory and monitor blocked
assets has resulted in virtually complete dependence on asset
holders to care for the assets and comply with the regulations.

RECOMMENDATIONS

We recommend that the Secretary of the Treasury minimize
the asset information gap by requiring the Director of OFAC
to:

/ .
—-—-Make a comprehensive census of the assets currently
blocked pursuant to OFAC regulations.

—-Follow through on Treasury's prerogative to require
asset-holders to periodically report new blockings,
dispositions, and status of assets in custody.

~-—-Establish and maintain master control records for
blocked assets, based on acquired census data,
periodic asset-holder reports, licensing activity,

and other sources.

AGENCY COMMENTS AND OUR EVALUATION

Treasury told us that they agreed with recommendations
in principle, but that the draft report did not reflect its
renewed commitment to data-collection activity. Specifically,
our draft did not address the census of Iranian assets and
claims undertaken by Treasury early in 1980. Also, a proposed
survey of all property subject to new interest regulations,
though deferred on account of the Iranian blocking, was cited
as action it had commenced prior to our review to supplement
earlier asset censuses and to improve the data base for
blocked property. Treasury did agree to consider including
a requirement in the regulations for holders to report peri-
odically on changes in the status of previously reported
assets, once a census was completed.
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The report has been updated and revised to reflect Trea-
sury's actions following the blocking of Iran. Although the
deferred survey of non-Iranian assets would be applicable only
to assets held in non-interest-earning accounts, we feel it
represents movement in the right direction.
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CHAPTER 3

NEED FOR INCREASED PROGRAM MONITORING

OFAC relies predominantly on private financial institu-
tions to identify and restrict the use of accounts belonging
to designated foreign governments and nationals, and to pro-
vide protective custody of the assets. Whether and to what
extent the institutions are complying with OFAC's blocking and
custodial requirements are not known. OFAC does not systema-
tically monitor their activities, nor can it do so effectively
until it has an information system enabling it to make asset
reconciliations and program evaluations.

OFAC's reliance on private asset-holders is consistent
with the Government's desire for a tough economic defense mea-
sure to help protect American investment abroad while avoiding
the appearance of a hostile asset seizure. Although this
keeps the Government from becoming embroiled in asset custody
and management, it does not follow that the asset-holders
should be exempt from accountability for the assets. To the
contrary, we believe that the nature of the program is such
that OFAC not only has a duty to see that the controls are
effective but also to ensure that the various interests of
the owners and claimants are protected.

OFAC's operating philosophy of not regularly monitoring
how assets are blocked, controlled, and managed by asset-
holders gives no assurance that the program's objectives are
being achieved to a maximum extent consistent with fairness
and practicality. In fact, the asset-holders did not appear
to have any particular incentive to become well informed
about or to more closely adhere to the existing regulations.
Also, we found that certain provisions had not been imple-
mented because they had not been adequately publicized.

ASSET-HOLDER BLOCKING AND
CUSTODIAL FUNCTIONS NOT MONITORED

How the asset—-holders perceive and react to the OFAC
blocking regulations obviously has a direct bearing on what
assets are blocked and how they are maintained. We found that
some asset-holders did not appear to have a clear idea what
was expected of them; consequently, they did not always heed
regulation requirements. Furthermore, they had little in-
centive to do so since OFAC did not systematically review
their blocking or recordkeeping. Blocked assets require
special protective handling and are more likely to cause
controversy or litigation than other accounts; and, in the
absence of civil penalties for violations of the Trading
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With the Enemy Act (though provided for in the 1977 Inter-
national Emergency Economic Powers Act) and OFAC asset data
with which to prove criminal negligence, punitive action
against holders has been rare. With no active OFAC monitoring
or systematic feedback from the holders, some assets may have
inadvertently escaped the controls or, if blocked, accounta-
bility for them may no longer be able to be established.

Asset identification

Neither OFAC nor anyone having reviewed its operations
has determined whether the financial institutions responsible
for the asset blockings are aware of, understand, and have
committed themselves to carrying out this task. Therefore, it
is possible that significant amounts of assets may have
escaped blocking controls and that such nonapplication or
evasion of the controls could go undetected. Moreover, there
is no assurance that the desired program objectives are being
achieved to the maximum extent.

We found indications that indentification of assets for
blocking might not be as comprehensive as it could or should
be. Bank officials told us they rely mainly on information
supplied by the depositor, i.e., nationality, residency, etc.,
when determining whether or not to block specific amounts.
The information provided by the client or an agent may not
always make the prohibited foreign national interest readily
apparent. A number of major banks and brokerage firms that
we visited and that we expected to have some blocked assets,
acknowledged having none. Finally, implementing instructions
sent by the banks to their branches tended to be much simpler
and less comprehensive than the OFAC regulations; e.g, they
omitted prohibitions on access to safe deposit boxes, use of
drafts, and release of securities.

Custodianship practices and fund transfers

OFAC does not determine what happens to an asset once it
becomes blocked. Presumably, it remains blocked, since
unblockings require Treasury approval through issuance of a
license. However, the asset may not retain the same form or
value or be in the same location. The OFAC regulations permit
owners to invest their assets in whatever way they choose,
subject to only minimal restrictions, and holders are speci-
fically authorized to transfer accounts to other holders on
the instructions of owners or trustees and to debit accounts
for customary service fees.
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Why asset transfers need to be monitored

With owners essentially free to invest their assets as
they see fit and with State agencies increasing vying for
possession of dormant assets, blocked assets could inadver-
tently become unblocked as they are switched from one type
of account or institution to another. 1In addition, asset
movements and the passage of time make it harder to keep track
of the assets.

OFAC regulations attempt to guard against these dangers
by stipulating that (1) any transaction in violation of the
regulations is rendered null and void (restoration of debited
accounts have been few); and (2) a bank transferring a blocked
account to another holder must report to OFAC the name and
address of the account owner along with a confirmation from
the transferee that the account remains blocked. However,
transferors need not obtain prior OFAC permission to effect a
transfer. OFAC does not determine whether banks are report-
ing this information and even when they do, does not use the
information to keep track of the assets. If it did so, we
believe it should have been able to account for the missing
Chinese assets which became "lost".

In addition to maintaining asset control, it would be
useful for OFAC to have information on asset movements and
changes in valuations as clues to whether policies are effec-
tive and whether asset-holders are complying with the regula-
tions. For example, if the asset transfers are executed
without the requisite protective handling and notification
or they place an unwarranted administrative burden on the
holders, OFAC may wish to amend its transfer provisions.

The notification requirement for transfers was not in-
cluded in the Cuban assets and foreign funds control regula-
tions and is acknowledged by an OFAC official to have caused
problems. Because of the many years that the blocking of
these assets have been in effect, we believe OFAC may have
serious difficulty when it tries to locate the assets.

Why asset—-holder fee assessments
need to be monitored

Banking institutions have been and continue to be per-
mitted to debit blocked accounts for normal service charges.
Simultaneously, they have not been required to pay interest
on amounts which were blocked and remained in demand deposit
accounts——-at least until April 1979 when revised OFAC regula-
tions made payment of interest on these accounts mandatory.
Depletion of the assets in this manner has caused public
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concern that some assets have been phased out of existence.
The requirement to place blocked demand deposits into
interest-bearing accounts should help counter the depletion

of assets, but bank service charges and cancellation of inter-
est accruals could make the benefits more illusory than real.

A consultant on unclaimed property, representing several
States, commented in late 1978 in OFAC's proposed interest
regulation that audit results have confirmed a banking indus-
try practice of ceasing interest payments on accounts having
no additions or withdrawals over a relatively short time
span; however, sevice charges were imposed in almost every
instance. This practice resulted in banks taking over low-
value accounts.,

Also, California banks' practice of deducting service
charges and accrued interest from accounts being turned over
to the State abandoned property office, though no such charges
were made to depositors, was termed inconceivable in a 1976
court decision which opposed it. The decision reportedly
involved many million of dollars and one bank, contending that
reasonable service charges were lawful, was still contesting
the issue in 1980.

Quite simply, we believe OFAC has a responsibility to
protect blocked account values. To the extent that moni-
toring holder custodial practices aids in this pursuit,
their practices should be monitored.

Recordkeeping

OFAC does not determine whether asset-holders are comply-
ing with its recordkeeping provisions which require holders
to maintain complete and accurate records to enable them to
respond to OFAC reporting needs and inquiries. The absence
of periodic reporting and the infrequency with which OFAC has
requested asset data provide no incentive for holders to
separately account for blocked assets; our review at the banks
indicated that the assets generally cannot be readily identi-
fied. A number of the banks and other asset-holders we con-
tacted could not provide us with statistical data on blocked
assets in their custody or were reluctant to do so. When they
did give us asset data, it sometimes contrasted sharply with
OFAC's data.

Also, the consultant representing several States on
unclaimed property persuasively argued against an OFAC pro-
posal which could terminate the licensing of asset transfers
by institutional holders to State abandoned property offices
because of the inability of the State agencies to respond
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to inquiries regarding assets in their possession. He argued
that the holders themselves had not kept the required records.
Specifically, he charged that:

"Audit after audit has confirmed that the holders
have not even maintained such records. By reason
of mergers of financial institutions, conversions
to data processing systems from manual systems and
for other reasons there is a well documented his-
tory of records of inactive accounts simply dis-
appearing."

Compliance checks

Treasury efforts to determine asset-holder compliance
with the blocking regulations have been minimal. Manage-
ment studies of OFAC's operations have not addressed this
issue. The basis for all the regulations except the Iranian
assets control regulations is the Trading With the Enemy Act,
which is a felony statute only and does not provide for
civil penalties for violations of a nonwillful nature. Most
violations are of this type. As a practical matter, will-
ful violations have been discovered very infrequently, pos-
sibly due, in part, to OFAC's lack of asset data for facili-
tating investigations. Full field investigations of viola-
tions have been rare, apparently reflecting management's
belief that efforts should be concentrated on major cases
and that closer program surveillance involving lesser vio-
lations would not achieve sufficient benefits to outweigh
the staff and travel costs involved. Nor has OFAC obtained
the assistance of bank and other financial institutions'
regulatory bodies to check--in connection with their regular
inspections—-whether the prescribed blocking procedures are
being followed.

For better leverage in dealing with nonwillful violations
on future blockings, Treasury suggested to the Congress that
civil penalties be provided and such a provision was adopted
in the 1977 International Emergency Economic Powers Act.

We believe that, at an acceptable cost, OFAC can (1) obtain
a much better perspective of holders' compliance, (2) learn
whether its program aims are being achieved by making better
use of the information available from holders and spot-
checking it, and obtain the cooperation of Federal and State
regulatory agencies to monitor procedures and asset data.
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Recommendations, agency comments,
and our evaluation

We recommend that the Secretary of the Treasury:

--Use asset status reports and activity data to
identify potential problem areas requiring .
followup. ¥

~-Request the cooperation of Federal and State
regulatory agencies to test asset-holder
procedures or to verify asset data as neces-
sary to ensure that blocking goals are
being met and that asset knowledge is valid.

Treasury did not dispute the essential point of the need
to control blocked assets administratively and monitor asset-
holder practices but said it involved questions of resource
availability. It acknowledged that OFAC for the most part had
not vigorously monitored compliance with holder reporting
requirements. However, it disclaimed knowledge of any cases
where this had resulted in the loss of assets. Similarly, it ¥
considered as a valid criticism that the notification require- a
ment for reports of transfers was not included in two of its
regulations. A review was planned to find out whether the
omissions caused any loss of blocked assets.

We believe more effective asset monitoring need not place
an undue burden on Treasury. It met the resource needs
brought on by the Iranian crisis through reallocation of staff
and acknowledges it can probably continue to draw on the
experience and resources developed in conducting the Iran
census.

NOTICES NOT ADEQUATELY
COMMUNICATED TO HOLDERS

The adequacy with which asset-holders are notified of the
regulation provisions and any changes thereto bears directly
on the success of OFAC's blocking programs and emphasizes the
need for regular monitoring. Because of the vast number of
domestic and foreign banks and other financial institutions
affected by the regulations, such as savings and loan associ-
ations, securities firms, insurance companies, etc., OFAC
cannot possibly directly notify them all. OFAC has an exten-
sive mailing list of U.S. businesses for distributing regu-
latory material, but it also uses Federal Reserve district
bank channels, Federal Register announcements, and press
releases to the major newspapers and wire services to publi-
cize the regulations. However, since OFAC neither requests
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nor obtains any systematic feedback from asset-holders, it
has no assurance that the notifications are received.

We found indications that lack of notification might be
a serious problem. In a number of major financial institu-
tions that we visited, the officials were only vaguely famil-
iar with the regulations. Only about half of the asset-
holders we surveyed in June 1979 acknowledged having received
or being familiar with a regulation amendment published in
March 1979 requiring banks to pay interest on non-earning
demand deposits. Some holders had not received or acted on
the regulations following their issuance, while others merely
took precautionary actions until they received written
instructions.

Part of the problem, we were told, is that mail or tele
graph notifications are not directed to the specific persons
or departments in the organizations responsible for account
operations, so often get delayed or lost. Since the functions
differ by organization and the responsibilities are shifted
within an organization from time to time, this problem can
perhaps be reduced but not eliminated altogether—--hence the
need for systematic feedback and/or monitoring.

Not all organizations assisting OFAC in program litera-
ture distribution were certain of their roles. For example,
an official with the Federal Reserve Bank of San Francisco,
which has been assisting with the blocking program since the
early 1950s, informed OFAC in December 1978 that the staff
could not locate instructions on the bank's responsibilities
and did not know what to do with copies of amendments received
in the mail with no cover letter or other instructions as to
their disposition. Furthermore, he said they considered the
distribution of OFAC documents discretionary and indicated
that at times they had not made distribution because of
problems in tardiness and paper reproduction.

Another potentially important aspect of the problem is
whether third-country banks are properly notified of and
understand the requlations. OFAC construes its regulations,
except those applicable to Iran, as applying to dollar assets
wherever they may be held, to prevent circumvention of U.S.
blocking controls by the designated countries and their
nationals. This OFAC interpretation is being challenged and
notification has already been an issue in such blockings.

A third-country bank, which had its assets of $40 million
blocked because it assisted the Vietnamese to transfer
dollar currency to the United States, claimed it did not
know about the OFAC regulations.
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Accordingly, we believe that some sort of regular followup

or test survey of asset-holders would assist in determining
whether regulation changes were received and understood,
whether the controls are being observed, and where the "soft
spots" are. However, the feedback should not take the place
of, or interfere with efforts to inventory and obtain, status
reports on all blocked assets but should focus on how well
blocking and custodial functions are being carried out.

In this connection, Treasury had commenced action prior
to our audit to supplement its asset data base acquired from
earlier censuses. Substantial time had been devoted to com-
pleting a new form (TFR-611) and instructions for a survey of
all property subject to the interest regulation, announced in
March 1979. The regulation directed asset-—holders to promptly
report all assets affected by the change on this form which
was to accompany the regulation. However, Treasury deferred
requiring the report because the Iranian blocking required
both OFAC and the involved private institutions (which are
similar for all programs) to give priority to the reporting
requirement under that freeze. We are told that once the
census of the Iranian claims and assets is complete, this
form and the accompanying reporting requirements will be pro-
mulgated.

Recommendation and agency comments

We recommend that the Secretary of the Treasury supple-
ment OFAC monitoring efforts by obtaining random and timely
feedback from asset-holders when new regulations are issued
to find out if they are understood and correctly implemented. .

Treasury did not comment specifically on this recommen-

dation. However, as previously mentioned, it acknowledges the
general need for increased asset monitoring.
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CHAPTER 4

PROBLEMS AND ISSUES RAISED BY THE BLOCKING CONTROLS

The application of the blocking controls has produced
some situations which appear to challenge their basic fairness
and effectiveness, These situations include whether and to
what extent third-country financial institutions should be
bound; whether low-value assets should be blocked; what res-
ponsibility OFAC and the holders have with respect to income
accrued to the holders on blocked non—interest-bearing
accounts; and whether blocked assets should be transferred
to the custody of the States as unclaimed or abandoned
property.

CONTROVERSIAL APPLICATION OF

CONTROLS TO THIRD COUNTRIES

To ensure comprehensive and consistent administration
of the blocking controls, OFAC has construed its regulations
to have very broad application. This broad application, which
is unique among the major Western nations, has sparked con-
siderable controversy and litigation which will probably take
years to untangle. Partly because of these problems, the
Iranian regulations were modified with respect to their extra-
territorial effect.

Although there are various distinctions in the treatment
of third-country problems in each set of OFAC's regulations,
a major one relates to the handling of dollar assets in
foreign banks outside the United States. Up to the time it
issued the Iranian regulations in 1979, OFAC applied its
regulations not only to domestic accounts of U.S. and foreign
banks but equally to dollar assets abroad, regardless of
location. 1Its rationale is that if it did not regulate dol-
lar assets in third-country financial institutions, designated
nationals could easily avoid U.S. controls by directing their
transactions through such intermediaries.

For example, except for Iran, dollar assets known to have
been obtained by a third-country bank from a blocked country
are subject to OFAC control via a "cover account" mechanism
if they were used to transact business with a U.S. national.
According to this theory, when a foreign bank accepts a dollar
deposit, it hedges (or "covers") its dollar liability to its
depositor by maintaining a dollar account in its name with a
correspondent bank in the United States. OFAC policy is that
this represents an "interest" of the foreign depositor in an
account held within the United States. If the foreign deposi-
tor is a national of a designated country, the amount of that

27



"interest" in the dollar cover account in the United States
is blocked. Whether such blockings would be upheld in a
court challenge is at least debatable and might depend on
what country has jurisdiction of the case. 1In any event,
the precise magnitude of U.S. blocking of third-country bank
and commercial firm assets having an identified designated
national interest is not known but believed to be substan-

tial.

OFAC's decision to not apply the "cover account" mecha-
nism to the Iranian blockings has not eliminated the also
controversial blocking of assets in foreign branches of U.S.
banks. Bankers and lawyers have raised many questions about
its legality and the issue is being litigated not only in the
United States but in Europe, with billions of dollars at stake.

Still another problem can (and does) arise in cases where
a foreign government will seek to exert influence on behalf
of its national, say a foreign bank, on a question which is
essentially one of U.,S. law and jurisdiction exclusively.
The political dilemma posed by such a situation is well
illustrated by the contested blocking of a third-country
bank's assets in the United States for its participation
in an unauthorized currency transfer from Vietnam.

Third-country bank assets blocked

The U.S. assets, valued at $40 million, of a third-
country bank were blocked when OFAC determined that the
bank had acted on behalf of the Vietnamese in converting
its nontransferable U.S. currency into dollar credits
through routine shipments of the currency to its corres-
pondent U.S. banks. During an 18-month period in 1975 and
1976, the third-country bank shipped a series of cash packages
to U.S. banks totaling $40 million. Although OFAC was aware
of the origin of the funds by early 1978, it did not block the
bank's U.S. accounts until August 1978. We were told that
investigatory and legal work necessitated the delay in the
blocking. To facilitate administration of the funds, the
blocking was centralized in one account. Also, the blocking
was not applied to the foreign bank's own deposits but toward
an interest-bearing credit that a U.S. bank extended to the
foreign bank.

In the ensuing discussions with Treasury officials, the
foreign bank's lawyers claimed that the bank had misunder-
stood or lacked knowledge of the OFAC regulations and that
it had shown no intention of committing a wrongful act but
had acted in accord with its own national banking laws, which
prohibited the bank from giving OFAC depositor or account
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information. The lawyers backed up these claims with a
government inspection board report which certified there was
no Vietnamese interest in the assets at the time they were
blocked on August 30, 1978, and that there was no intent on
the bank's part to violate U.S. law. The lawyers did not
contest the essential OFAC allegation that in 1975 and 1976
the bank brought U.S. currency into this country in which
there existed a Vietnamese interest. However, they said that
public disclosure of the blocking in the bank's host country,
which would be triggered when the bank had to file its annual
report with the government in February 1979, would have seri-
ous political consequences which could strain relations
between the United States and the bank's host country.

Treasury's position was that the foreign bank had viola-
ted U.S. law. Treasury regarded any currency with a Vietna-
mese interest as automatically blocked as soon as it entered
the United States, unable to be moved legally without a license
issued by OFAC. Therefore, at the time of the blocking, it
was immaterial whether or not any Vietnamese interest existed
in those particular funds.

However, at least partly in response to the threat of
an adverse public reaction resulting from disclosure of the
blocking, Treasury agreed to release the $40 million in Janu-
ary 1979 under an agreement whereby the funds could be recal-
led under specified conditions. The agreement, which alleg-
edly does not significantly alter U.S. rights, halts at about
$2 million the interest due to the U.S. bank on the blocked
credit until the issue is resolved. Briefly, the foreign bank
agreed to the recall of the $40 million, plus interest, upon
OFAC's request for the funds but reserved the right to chal-
lenge it in a U.S. court. In the meantime, the bank has the
use of what supposedly are blocked funds until a final adverse
judgment has been declared.

We believe the case raises some disturbing issues.
Obviously, the most immediate and critical issue is whether
the blocking can be sustained, because failure to do so
could cripple OFAC's efforts to regulate prohibited financial
transactions routed through third countries. 1In any case,
the treatment accorded the foreign bank in unblocking its
assets may set an undesirable precedent, and it provides a
possible remedy for other owners to secure unblocking of their
assets under similar arrangements. The Vietnamese have not
been denied use of the dollar funds and, even if the U.S.
court should uphold the blocking, the assets probably would
not be preserved for future settlement of American claims.
The taking of these assets to satisfy U.S. claims against
Vietnam would be subject to approval by the Congress, and
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it is uncertain whether this approval would be granted.
Alternatively, the assets would likely be of little or no
value to the United States in negotiating a claims settle-
ment directly with the Vietnamese since the latter has no
stake in them.

In the light of the significant difference which appears
to exist between the stated value of third-country blocked
assets and their actual worth in an eventual claims settle-
ment, it becomes even more obligatory for OFAC to know what
assets are blocked and to estimate their realizable value.
Furthermore, when administration officials put a value on
blocked assets in congressional testimony, as they did in
support of a proposed Vietnam claims program in July 1979, we
believe they should make full disclosure of all significant
facts and contingencies affecting their realizable value
to avoid any possible misunderstandings.

DISCRETIONARY USE OF
BLOCKING CONTROLS

Whereas the OFAC blocking regulations are generally
designated to restrict certain countries' dollar assets and
earnings, strong domestic and foreign policy interests can
have the effect of overriding the restrictions and permit
transaction which appear to run counter to the primary
blocking objectives. A number of these authorizations are
expressly covered in the requlations and are available for
public consideration and guidance. For example, Chinese
accounts opened since 1971 have not been subject to the
blocking controls because of an attempt to foster trade
between the United States and the PRC, and U.S. foreign
subsidiary trade with Cuba has been permitted since 1975.
Payments may be made for expenses incurred in connection
with tourist travel to the embargoed countries since the
Carter administration eased travel restrictions in 1977,
and personal remittances have been allowed since 1978 for
specified amounts to close relatives 1living in or emigrating
from Cuba and Vietnam. In addition, the U.S. Navy has
spent millions of dollars for Cuban salaries and services
at its Guantanamo base.

The Director of OFAC may make other authorizations not
specifically covered by the regulations on a case by case
basis. Because the underlying emergency legislation conveys
virtually unlimited possibilities for regulating economic
transactions, particularly international transactions, an
official in charge of Justice's Office of Foreign Litiga-
tions contends that the Director of OFAC "wields extremely
broad power".
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In exercising this power, the Director has traditionally
taken a hard line with respect to the unblocking of assets,
ostensibly to preserve them for possible use in a claims
settlement. For example, American creditors are not permit-
ted to collect judgments against blocked debtors' assets,
American heirs are not allowed to inherit blocked assets,
and refugee owners of blocked corporations are not allowed
to use the blocked assets.

In a well-publicized case, a Vietnamese bank official
residing in the United States was paid nearly $50,000 by the
Navy for contract work performed in pre-takeover South Viet-
nam in which he had a proprietary interest. There was no
consideration as to whether the funds involved should have
been blocked. The ex—Saigon banker also sought $221,000
for similar contract work performed for the Army. The Army
refused to make payment on the grounds that the money
owed was blocked, and it was supported in this determination
by OFAC and upheld by an April 1979 California court ruling.
Subsequently, OFAC which spotted the Navy $50,000 payment
in a related license application, attempted to reverse it by
threatening to prosecute the banker for violating the Trading
With the Enemy Act if he did not make full restitution of the
previously paid funds. The banker has appealed the court
ruling and the case was still in litigation at the time of
our review.

Also, a Treasury Fiscal Service official told us that a
substantial but undetermined amount of funds remains deposited
in a Withheld Foreign Checks Fund since the 1940s even though
restrictions against some countries no longer apply. However,
because of recording and filing difficulties, locating the
funds would be a very time-~consuming and costly job. Never-
theless, we were able to find that blocked Cuban assets
included $6.1 million of withheld Treasury checks owed prin-
cipally by the Civil Service Commission, Social Service
Administration and Veterans Administration.

The gradual relaxation of controls and licensing dis~
cretion available to the Director of OFAC appear to have
produced mixed results. They increase the flexibility with
which the President and his delegated administrators can deal
with unusual or special circumstances, but they also tend to
obscure the purposes of the blockings and diminish the lever-
age used to satisfy American claimants.
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,
'data to be obtained on assets and asset-holder practices to

BLOCKING OF SMALL ASSETS

POSSIBLY COUNTERPRODUCTIVE

OFAC regulations require the hlocking of designated for-
eign nationals' assets without regard to value. The fairness
of this approach obviously cannot be faulted, but we do ques-
tion the effectiveness of blocking low-value accounts, espe-
cially in the light of other actions taken to relax the
controls. It is not known whether such assets would have
a material effect on denying a country needed foreign exchange
or diminising the proceeds that an American claimants can
expect to receive in a settlement. However, we believe such
a possibility is slight because of the insignificant value
of the assets themselves and because of their increased
vulnerability to account service charges. The earnings on
larger accounts make them less susceptible to service
charges. Finally, the administrative cost associated with
identifying, blocking, and maintaining control of these
assets could easily prove to be more than they are worth.

In any case, OFAC presently cannot make an informed
judgment as to the merits of blocking small-value accounts
since it does not know their number, their significance in
relation to aggregate values, and the effect of their in-
creased susceptibility to account service charges. However,
it would be able to do so if all the assets were identified
and asset-holders were systematically monitored.

Recommentation, agency comments,

and our evaluation

We recommend that the Secretary of the Treasury use the

determine at what value blocking of assets may be counter-
roductive and to establish a minimum amount at which assets
hould be blocked.

~.

Treasury did not take a position on the substance of the
recommendation. Rather, it said the discussion was not sup-
ported by analysis and did not consider subsidiary issues
such as the possibility of evasions or other blocking goals.
These goals might include consistency of foreign policy
attitudes toward a blocked country or complete isolation of
it.

Unavailability of current asset data prevented us from
making such an analysis. Evasions should not take place
if proper safeguards are present, and if blocking of low-
value assets is regarded as necessary for foriegn reasons
it should be recognized what the implications are in terms
of costs and benefits.
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BELATED CONCERN FOR
PROTECTING ASSET VALUES

Until recently, OFAC has historically maintained a "hands-
off" approach to the management of blocked assets aimed at pre-
serving or increasing their real values, ostensibly because
of a national policy which discourages interference with
foreign private investment in the United States. This stance
with respect to blocked assets has substantially benefited
holders at the expense of the owners and/or Americans claim-
ants. It was not until early 1979--some 28 years after the
Chinese blocking took effect--that OFAC revised its regula-
tions to require that bank deposits not held in interest-
bearing accounts be transferred to accounts earning interest
at a rate at least equivalent to the maximum paid on the
shortest time deposit. The justification given for the
change in the regulations was that required payments of
interest on deposits was only equitable and the increased
value of the assets would help to facilitate eventual claims
settlements with China and other countries. The interest
requirement was subsequently extended to Iranian assets.

Because many of the asset owners were unable or unwilling
to assume responsibility for how their assets were invested
for fear of adverse action against them, a large portion of
the assets were left for years in non-interest-earning
accounts, giving U.S. banks a windfall from these holdings.
Banks have not been required to pay any interest on the assets
they held and were able to enhance their liquidity position
by virtue of being able to use the sums on deposit to off-
set a portion of their Federal Reserve demand deposit require-
ments.

The value of these benefits to the banks has been sub-
stantial. For example, roughly 90 percent of the more than
$53 million in blocked Chinese assets identified as bank
deposits in the 1970 census were held im non-interest-bearing
demand accounts. This amount would have yielded more than
$200 million had the assets been placed into compound interest-
earning accounts when they were blocked, a sum which would
have been more than sufficient to pay off American claimants
for the full principal value of their claims.

As it was, the revision of OFAC's regulations to require
payment of interest on all deposit accounts had little or no
effect on the U.S.-China claims/assets agreement concluded
in May 1979--only a month after the regulations took effect.
Although Treasury officials considered requiring banks to pay
interest on demand accounts retroactively, they eventually
opted against imposing such a requirement.
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Why Treasury waited so long to apply the interest pro-
vision is not clear to us. One OFAC official cited the idea
of disturbing the owner's control over his property as
little as possible and unspecified "foreign policy consider-
ations" as the major reasons. While OFAC professes to shun
management responsibility for the assets beyond setting
certain general limitations aimed at avoiding loss of juris-
diction, some regulation provisions do appear to be designed
to prevent the wasting away of asset values. For example,
an owner desiring to use the funds in his blocked account
to purchase securities would be confined to purchasing cor-
porate issue listed on a national securities exchange and
bonds at prevailing market conditions. Similarly, a blocked
business is permitted to operate only so long as it does not
engage in any transaction which directly or indirectly
"diminishes or imperils" its assets or which prejudices its
financial position.

We believe that maintenance or enhancement of the "real"
value of assets is a legitimate OFAC concern and one that
could have a direct bearing on American claimants. According-
ly, the provision to pay interest appears to have been long
overdue. In addition, inasmuch as there may be other large
blocked assets which have remained in non-interest-earning
accounts for extended periods of time (i.e., the Cuban and
Vietnamese assets), we suggested in our draft report that the
Secretary of the Treasury negotiate with the asset-holders for
crediting of retroactive interest. However, after considering
Treasury's and Justice's comments setting forth the complexi-
ties and legal implications in taking such a step, we have
withdrawn the suggestion.

ASSET TRANSFERS TO STATE
AGENCIES SHOULD BE DISCONTINUED

Significant amounts of blocked assets have been trans-
ferred to and used by State abandoned property offices. A
number of States have passed laws giving them the authority to
seize dormant assets. In New York and California, for example,
where the Nation's largest financial centers are situated,
the laws require that bank accounts that have remained dormant
5 and 7 years, respectively, be seized. OFAC granted four
States licenses to receive blocked property pursuant to these
laws. It was expected that the States would establish adequate
records to identify the assets and agree to hold the assets
merely in custody until disposition was determined.

These expectations were not met. 1In late 1978, OFAC

found that the blocked assets in State possession were not
separately indexed and could not be readily identified.
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Also, several State agencies acknowledged receiving blocked
assets even though they had not been licensed to do so.
Although information was generally unavailable on the

value of blocked abandoned property held by State agencies,
nearly $5 million was reported held by a half dozen agencies.

Subsequently, OFAC suspended and considered revoking
the four licenses in the belief it might be able to maintain
more effective control of the assets if they remained in the
custody of banks and brokers than if they were transferred to
these agencies. OFAC solicited the comments of State agen-
cies and was persuaded against revocation. Instead, it
decided in early 1979 to continue the licensing policy upon
receipt of satisfactory evidence demonstrating the State
agencies' capacity and willingness to comply with existing
recordkeeping and custodial requirements. Pending receipt
of this evidence, the suspended licenses had not been rein-
stated at the time of our review.

We believe that the transfer of blocked assets to State
administrations interferes with OFAC's ability to regulate
blocked assets effectively. The fact that OFAC identified
five States taking property into custody without a license
compared with four States it licensed nationwide certainly
is not a good commentary on the States' awareness of the
applicability of OFAC's regulations, The assets would not
normally accrue to the States, except through loss of identi-
ty, and the requirement to hold assets in interest-bearing
accounts will severely restrict any earnings potential for
the State offices.

Maintaining the identity of the assets may be a major

problem. Neither the owner nor OFAC necessarily knows when

a State takes possession of an asset. The banks and State
agencies must make a reasonable effort to notify depositors
of an impending asset transfer, but the requirement for such
notification has not always been heeded because of the possi-
ble detrimental effect to the owners. Because OFAC has not
kept track of assets already transferred to State agencies,
it may not recover some of them unless time-consuming checks
of millions of State account records are made.

Moreover, the assets are not truly "abandoned" since
asset dormancy is induced by Federal law. This appeared
to be recognized by California's Controller, who stated
in August 1978 that "Blocked Accounts should not be turned
over to the State by any holder at any time unless the true
owners of those accounts are not able to be located.”
Nonetheless, California and other State agencies are aggres-
sively pursuing the identification and acquisition of dormant
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accounts, including foreign blocked assets, as they become
subject to State possession laws. The banks in turn, faced
with the prospect of having to turn the blocked assets over
to State agencies, have been discovered avoiding crediting
accounts with accrued interest and imposing service charges
which reduce or deplete the principal just prior to making
the transfer. It seems to us that banks and other holders
would be more circumspect in their asset management if they
remained directly accountable to OFAC.

In these circumstances, it seems unwise to provide a
means for continuing such licensing. It would allow addi-
tional property to go to State abandoned property bureau-
cracies which operate under different laws and proedures and
are accountable to administrations with varying resources,
efficiency, and sensitivity to Federal Government concerns.

Recommendations and agency comments

We recommend that the Secretary of the Treasury:

-—Revoke the licenses which permit the transfer of
blocked assets to State administrations and amend
the appropriate regulations to reflect this pro-
hibition.

--Require State offices which already hold or receive
blocked foreign assets to report them and to certify
that the various asset custodial requirements are
being adhered to.

Treasury said that it was willing to review its policy
and had already commenced doing so. &
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CHAPTER 5

OFAC ASSET ADMINISTRATION

OFAC is a passive and modestly funded Treasury unit which
relies heavily on the private sector to comply with its regula-
tions. 1Its workload is quite unpredictable, varying greatly
with such unforeseen crisis situations as Iran. Nevertheless,
OFAC's continuing low profile over the years in administering
blocking programs is largely responsible for the confusion
which exists over what actual program results have been
achieved.

ORGANIZATIONAL STRUCTURE

OFAC's organizational placement and functions have been
studied periodically, resulting in several structural changes.
Although it has always been an arm of Treasury, OFAC has been
directed from different standpoints. Also, the Justice Depart-
ment's Office of Alien Property administered residual World War
II blocked assets and unsettled claims from 1947 until 1966
when that office was abolished and responsibility for those
assets was transferred to OFAC.

A proposal to transfer OFAC to the Bureau of Customs was
rejected in 1965 because the objectives and functions of the
two organizations were different. As a reflection of its
national security objective, supervision of OFAC fluctuated
between the Assistant Secretary (International Affairs) and the
Special Assistant to the Secretary (National Security) until
December 1972. At that time, supervision was transferred to
the Assistant Secretary (Enforcement and Operations) where it
has remained, with funding support from the Exchange Stabiliza-
tion Fund. A March 1976 Treasury study concluded that OFAC's
placement was appropriate because it became involved with pol-
icy issues requiring significant and rapid actions in close
coordination with State, Defense, Commerce, and intelligence
community officials. Finally, in 1978, the transfer of OFAC
to Customs was again considered and dropped, ostensibly because
of the undesirability of layering the responsibility for the
significant and sensitive policy issues which were considered
likely to arise from its operations.

OFAC is headed by a Director and organized along func-
tional lines as shown on the chart on the next page.
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Eenpra]

Counsel|

Chief Counsel

Renders legal advice,
drafts and interprets
regulations, prepares
litigation reports, and
handles miscellaneous
inquiries.

i Assistant Secretary
{Enforcement and Operations)

Director, OFAC

Supervises OFAC and imple-
ments policy guidance estab-
1ished by the National
Security Council and the
Departments of, Treasury and
State.

Chief, Uicensing

Formulates licensing
policy and decides on
requests for licensing.

New York Representative

Receives and screens
most license applica-
tions.

Staff Assistant

Handles general
administrative duties,
census-taking, budget,
records control.

Index and Files Section

Handles central document classi-

fication, storage, and retrieval.

' MANAGEMENT AND STAFFING

centralized.

Chief, En%orcement

Investigates alleged or
suspected violations and
helps prepare cases for
prosecution.

New York Representative

Conducts field investi-
gations.

The accumulated knowledge of OFAC's key staff members,
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some of whom have been with the Office since its origin, has
no doubt been a valuable aid in discharging the work. At the
same time, management and decisionmaking has become highly
Also, too much reliance may have been placed on
informal communication channels, because the manual record-
keeping system is poorly organized and incomplete.



Before Treasury reallocated and temporarily hired several
persons to assist with the Iran work, OFAC had 13 positions
plus the benefit of 6 employees funded by Treasury's General
Counsel, all of them in Washington except for two in New York.
Despite the long tenure of some staff members, vacancies have
been a problem. For example, at the end of 1979 the Chief
Counsel, who had been Acting Director since 1971, announced
his retirement within a few months after being named Director.
During the same period, the Office was served by an Acting
Chief Counsel, who succeeded to the directorship. The "act-
ing" situation was necessitated by the lack of a budget slot
for the Director. 1In addition, both Washington licensing
positions, the Staff Assistant, and two other clerical posi-
tions, either became vacant or were newly filled during our
review.

Because OFAC has been supported through several different
funding sources, including Treasury's General Counsel and the
Exchange Stabilization Fund which (until Oct. 1, 1979) fin-
anced the Director's salary, it was difficult to determine its
actual operating cost. However, we were given the following
estimated fiscal year 1979 expenditures.

Compensation $478,000
Benefits 45,000
Other services and expenses 66,000

$282,000

ADMINISTRATIVE DEFICIENCIES

OFAC officials acknowledge that the index files could be
substantially improved but state that the cost may be exces-
sive. Cost considerations are also cited as the main obstacles
to inventorying the assets and maintaining closer program sur-
veillance. Some additional costs may be necessary to find out
what assets have been blocked and how they are kept, but we
believe that the use of better data-gathering and monitoring
procedures can do much to keep this extra overhead within
reasonable bounds.

Since the OFAC regulations have broad and far-reaching
implications, it is incumbent on OFAC officials to prepare
the regulations in such form and content that they can be
readily understood by those expected to carry them out. We
found that the regulations appeared to be unnecessarily com-
plex and lacked clarity and conciseness, an assessment that
others we spoke to agreed with. A number of the banks that
we contacted had issued their own implementing instructions,
thus increasing the possibility of varying practices among
holders.

39



LICENSING ACTIONS BASED ON INCOMPLETE KNOWLEDGE

Through licensing, OFAC is able to be more flexible in the
way it administers blocking requlations. Actions to liberalize
or curtail blocking and movement of assets as well as to decide
individual transactions are made on the basis of what is con-
strued to be in accord with the national policy or interest.
Assets are normally not unblocked unless there is a change in
policy or in the owner's status. The licensing policies cus-
tomarily established for debiting blocked accounts are designed
to permit licenses to be issued or denied on the basis of gen-
eral policy criteria. Thus, the facts presented in specific
license applications customarily do not receive detailed review
and verification for the purpose of making decisions. Also, as
previously discussed, OFAC does not determine the effects of
its general licensing policies nor whether holders adhere to
their requirements; therefore, it cannot evaluate the actions
resulting from such policies relative to discretionary asset
conversions, transfers, account service charges, and the like.

In addition, OFAC's procedures for processing specific
license applications can be improved. OFAC maintains a liai-
son field office at the Federal Reserve Bank of New York
which is staffed by a full-time professional and receives most
of the license applications. Because the applications are
generally too complicated for field decisions, the New York
office refers almost all of them to Washington headquarters.
Decisions are routed through the New York office again instead
of directly to the applicant. Processing time for an applica-
tion is estimated at 2 to 4 weeks, but it occasionally takes
much longer. The financial community has been critical of
the time necessary to process license applications, much of
which is absorbed by the mail transmissions and the duplicate
recordkeeping.

OFAC officials defend the use of the New York office, at
least for the present. They say that there. would be no bud-
getary advantage in moving the office to Washington and the
New York staffer has done much to facilitate resolution of
problems in the aftermath of the blocking of Iranian Govern-—
ment assets. Nevertheless, moving the office to Washington
would expedite decisionmaking and could be considered after
the Iranian crisis eases.

SPARSE ENFORCEMENT ACTIVITY

OFAC's enforcement activities consist mainly of checking
out suspected or alleged violations and assisting the Justice
and Treasury Departments in related legal proceedings. Here-
tofore, the only penalty which could be applied to known
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prohibited unblocking transactions was criminal prosecution
for willful violation of the Trading With the Enemy Act and
the implementing regulations. This shortcoming was corrected
with the adoption of civil penalty provisions for future block-
ings in the 1977 International Emergency Economic Powers Act,
Because there is no provision for civil penalties for viola-
tions of the Trading With the Enemy Act and willful criminal
violations are discovered infrequently in the absence of any
regular program monitoring, OFAC relies heavily on the inte-
grity of the banking and business communities to minimize or
avoid abuses. Violations that have been identified have been
classified by OFAC officials as being of a non-willful nature
and having been performed by persons and firms not familiar
with the blocking regulations.

Administratively, the regulations permit OFAC to render
any unauthorized debits to accounts held by banks null and
void. We were informed that the Office had, in fact, required
restoration of accounts for inadvertent debits in two recent
instances.

Also, OFAC is able to and has used the Customs laws to
obtain forfeiture of goods illegally imported from the blocked
countries. It can also compel holders to use their own funds
to replace lost blocked assets (though it has rarely done so),
and restrict other objectionable practices.

During fiscal year 1979, investigation activity resulted
in the blocking of property valued at $946,000 which had been
brought fraudulently into the United States from Cuba and
$134,000 was transferred from the books of a U.S. publishing
firm to a blocked interest—bearing account for earnings due
Cuban composers on copyrighted music. The year before, a pay-
ment of $2,844 for violation of the Cuban assets control regu-
lations was received by the Customs Service as a mitigated
penalty in lieu of forfeiture and merchandise was seized in
three cases for having been imported in violation of the regu-
lations., .

According to OFAC officials, closer program surveillance
would not be worth the additional cost. The Chief of Enforce-
ment told us that there had never been sufficient staff to make
routine inspections and that the small value of many individual
assets simply would not justify additional inspection costs.
One solution to this problem, as we recommended on p. 32, is
to discontinue the blocking of small-value assets. Mainly,
OFAC obtains its leads on possible violations from other U.S.
agencies and departments involved in international commerce,
foreign relations, intelligence, etc. The Director informed

41



us that OFAC has effective working arrangements with the Jus-
tice Department and that no cases (with one minor exception)
involving substantive legal issues had been lost since 1950.
However , Justice has refused to prosecute cases in which cir-
cumventions occurred because of sensitive political or human-
itarian beliefs.

Thus, the problem as we see it is not whether OFAC has
the tools or the will to use them to enforce its regulations,
but rather whether it possesses sufficient knowledge of the
blocked assets or the holders' custodial practices to know
how the program is working and what violations have occurred.
Revision of OFAC's information—gathering and monitoring poli-
cies, as we propose in earlier chapters, should enable it to
make better use of its enforcement capabilities.

PROGRAM EVALUATIONS NOT MADE

To our knowledge, no current formal assessments of the
effectiveness of the blocking controls and OFAC's role in
administering them have been made. Our only previous review
of OFAC, made in 1976 on the implementation of economic sanc-
tions against Rhodesia, concluded that, on the basis of avail-
able information, it was not possible to determine which U.S.
companies complied with the sanctions. The lone recent, and
possibly the only, comprehensive study of OFAC operations was
made by Treasury's Office of Management and Organization in
1975-76. It concentrated on workload factors and staffing needs
rather than on programmatic concerns. No periodic audits or
reconciliations are conducted to validate reported blocked
assets or to determine how the regulations are being imple-
mented. We did find, however, that the blocking controls have
been the subject of much attention by legislators, adminis-
trators, journalists, and the courts. From their writings,
it is apparent that the regulations are exceedingly com-
plex, controversial, and generally not well understood.

Some form of regular or periodic program evaluation is
desirable if the assets are to remain frozen for any length
of time, and there is every indication that the controls will
continue in effect indefinitely. For such an evaluation to
be useful to management, specific and measurable program
objectives must exist as well as a data bank against which
judgments can be made. Present application of the objectives
appear to be very fluid. No strategy has been developed to
monitor and interpret program results, and asset data is too
incomplete to be used as a basis of control or as criteria for
compelling assetholders to comply with existing regulatory
requirements.
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CHAPTER 6

U.S. GOVERNMENT INTERESTS NEED MORE ATTENTION

Substantial amounts of U.S. Government—funded assets have
been affected by the foreign asset blockings. They include
assets of U.S. agencies earmarked as assistance funds for the
embargoed countries before and at the time the freeze took
effect and official claims which may have arisen as a result
of U.S. economic and political relations with the affected
countries. Whether involuntarily blocked Government assets and
claims owed can be recovered appears to depend to a great
extent on the actions taken by the responsible agency admin-
istrators. Although some blocked U.S. assets have already
been recovered and the potential exists for additional recov-
eries, other problems necessitate program adjustments to pre-
vent similar future blockings. Continuing to exclude Govern-
ment claims from settlements derived from blocked assets dims
the chances for recovering such claims.

OFAC does not know which or how much of the Government's
assets have been blocked. However, it is clear that U.S.
agencies would have been much better able to identify their
interest in such assets had OFAC kept more complete records.

As it is, millions of dollars in U.S. Government-funded assets
were involved when Treasury blocked Cambodia and Vietnam assets
in April 1975. A joint Justice-GAO effort resulted in recovery
of $7.9 million in blocked Defense Department funds. However,
$15.4 million in Agriculture Department funds were caught in
the blocking and more could be caught in future blockings if

a 1976 GAO recommendation on title provisions in Public Law

480 agreements is not adopted. We are also recommending the
recovery of at least $1.4 million worth of assets blocked in
the Agency for International Development (AID) Exchange Support
Fund for Cambodia.

Prior to their collapse, Cambodia and the Republic of Viet-
nam depended heavily on U.S. economic and military assistance,
which in fiscal year 1975 exceeded $1 billion, as shown below.

Cambodia Vietnam
(millions)
Economic assistance:

AID commodities $ 33.1 $ 61.4
Public Law 480 commodities 88.7 22.7

Exchange Support Fund 7.1 -
Military assistance 245.5 546.0
$374.4 $830.1
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BLOCKED DEFENSE DEPARTMENT
PETROLEUM PRODUCT PREPAYMENTS

On October 12, 1979, OFAC licensed the transfer from a U.S.
bank of $7.9 million in petroleum product prepayments to the
Justice Department, which acted as the agent for Defense. The
license is the climax of over 4 years of formal requests and
informal prodding by GAO and Justice in a joint effort to
recover these blocked U.S. Government funds.

The funds were prepayments for undelivered commodities
under a Defense scheme to circumvent the 1973 Arab o0il embargo
in order to continue furnishing petroleum products to the
Republic of Vietnam. Defense furnished these supplies,
through the Defense Attache Office in Saigon, out of appro-
priated funds as part of the residual supply and support
activities on behalf of Vietnam after U.S. military forces
were withdrawn. These prepaid amounts were blocked effective
April 30, 1975, under the foreign assets control regulations.
Our report, "Improper Blocking of U.S. Funds by Office of For-
eign Assets Control" (ID-79-52, Oct. 4 1979) provides a history
of the scheme's development and operations. The key facts in
the recovery are presented below.

On May 19 and June 2, 1975, the Residual Saigon Defense
Attache Office in Hawaii requested in writing that the sup-
pliers return the prepayments made before April 30, 1975; how-
ever, no formal demand for their return was made.

One supplier immediately returned the prepayment. By
letter of May 28, 1975, the second supplier refused to return
the prepayment and interpreted the foreign assets control regu-
lations as prohibiting any transaction involving the advance
payments, since "it would necessarily affect an interest of
the Republic of Vietnam, a designated national." The supplier
further stated that it would not be in a position to release
the funds until it had "more complete knowledge of the various
rights and obligations relating to its business in Vietnam."

Between then and the time the funds were recovered, GAO
and Justice advised OFAC on numerous occasions that the funds
belonged to the U.S. Government and should be returned, OFAC
officials did not respond to the advice.

On September 21, 1978, the Assistant Attorney General for
Justice's Civil Division wrote to the OFAC Acting Director
requesting that OFAC unblock the supplier's prepayment, plus
accumulated interest, or license its release to the United
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States. Attached to that letter was a detailed memorandum set-
ting forth the origins of the moneys and demonstrating that
they were at all times public funds of the United States.

On November 1, 1978, OFAC's Chief of Licensing agreed that
the beneficial U.S. interest merited unblocking the funds and
returning them to the U.S. Treasury. However, the OFAC Director
contended that the funds were properly blocked as a technical,
legal matter and kept the funds blocked.

Dissatisfied with OFAC's continued lack of response, we
investigated the case further. The ensuing Comptroller Gen-
eral's letter to the Secretary of Defense on October 4, 1979,
explained in detail the origin and implementation of the embar-
go circumvention scheme and the absence of any Vietnamese inter-
est in the blocked funds. It also showed that the moneys were
at all times public funds of the United States and recommended
that the Secretary of Defense recover the funds.

On October 12, 1979, OFAC licensed the transfer of the
funds to Justice, acting as Defense's agent. In explaining
this license, OFAC's Director stated there was always suf-
ficient Vietnamese interest in the prepayments to block them.
Having explained why it considered the blocking was proper,
OFAC's decision was whether or not to license the funds to
Defense, since its normal policy is to keep assets blocked
pending a claims settlement. On the other hand, Justice stated
there was no Vietnamese interest and its informal opinion was
that any Vietnamese claim for the money was very weak. The
supplier wanted U.S. Government indemnification against any
claims once it returned the funds. Given these circumstances,
Treasury decided to license the transfer subject to any pos-
sible court actions that might declare the transfer null and
void.

On October 30, 1979, the Justice Department officially
requested the supplier to immediately transfer the funds to
the U.S. Government on the basis of its and GAO's investiga-
tion. On November 13, Justice received a $7.9 million check
from the supplier.

BLOCKED PUBLIC LAW 480
SALES PROCEEDS

OFAC has blocked $15.4 million in Public Law 480 commodity
sales proceeds obtained through a forced disposal of higher
valued commodities financed by the Department of Agriculture.
The funds were blocked because Agriculture's commodity agree-
ments did not provide for it to take title to commodities in
exceptional circumstances.
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Wwhen the U.S.-supported governments in Cambodia and
vietnam fell, large quantities of commodities financed through
Agriculture and AID were in the process of being shipped to
those countries. Because AID, under its agreements, did not
relinquish title to the commodities until they reached their
destination, it was able to either transfer to other programs
or sell $29.1 million worth of those commodities destined for
Cambodia and Vietnam. Sales proceeds were returned to the
Treasury. Agriculture, on the other hand, could only take
control of its $25.2 million of Public Law 480 commodities
because the underlying agreements did not permit unilateral
vesting of intransit commodities. The shipped commodities were
diverted to Southeast Asian ports and sold as expeditiously
as possible. This "fire sale" approach resulted in large
losses; for example, a $9 million loss resulted from selling
rice for an average of $183 a ton which originally was pur-—
chased for $391 a ton.

Agriculture realized $15.4 million from these sales, after
selling expenses. The proceeds from the sale were blocked
because the commodities were considered as belonging to
Cambodia and Vietnam. The $15.4 million was deposited in the
Commodity Credit Corporation's account at the Treasury and is
carried on Agriculture's records as a blocked liability that
can be called at any time. According to Agriculture officials,
as long as the $15.4 million remains in the Corporation's
account, it reduces the Corporation's need to borrow a like
amount from the Treasury to assist in financing its sales oper-
ations. This, in turn, would increase the Treasury's open-—
market borrowings.

In our report, "Lessons to be Learned From the Management
of Commodities Remaining from Terminated Indochina Economic
Assistance Programs" (ID-76-48, Oct. 20, 1976), we recommended
that, to avoid repetition of huge losses resulting from expedi-
tious sales, the Secretary of Agriculture include a vesting
provision in Public Law 480 agreements.

Agriculture rejected this recommendation, maintaining
that OFAC regulations provide sufficient legal and practical
basis for the U.S. Government to assume timely control of
frustrated commodities, i.e., prior to entering Cambodian or
Vietnamese territory. We disputed this assertion previously
on the basis of the facts disclosed by the 1976 review. The
OFAC regulations relating to timely control of frustrated com-
modities were relevant only to diverting the commodities to
other ports and were clearly inferior to the AID title provision
for disposing of the commodities and the sales proceeds.
Instead of selling the commodities with clear title as AID
could Agriculture's concerns with title challenges by
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the new Cambodian and Vietnamese Governments and the impact
of this potential problem on buyers forced hasty sales trans-
actions. The proceeds of these sales were far less than they
should have been and the lack of vesting authority prevented
Agriculture from permanently returning the proceeds to the
Commodity Credit Corporation's account.

On the basis of the present review, we are even more con-
vinced of the need for Agriculture to include a vesting pro-
vision in its Public Law 480 agreements. As this report amply
illustrates, the administration of OFAC regulations do not
provide adequate assurance that the Government would assume
control of frustrated commodities in the absence of title.
Also, the lack of a vesting provision in the Public Law 480
agreements could have a profound impact on future claims
settlements with these countries. At the very least, the
Cambodian and Vietnamese interests in the $15.4 million repre-
sent a source of funds with which to satisfy American claims.
Obviously, the more sales proceeds realized, the better it
would have been for the claimants. The United States should
bear no responsibility for any additional liability that
might be considered accruing from the expedited commodity
sales. This assumes the Government's right to act in preser-—
vation of its self-interest when the foreign government desig-
nated to receive the commodities is overthrown and dissolved.

Despite these considerations, Agriculture opposes includ-
ing a vesting provision in its Public Law 480 agreements that
would end this costly deficiency by freeing proceeds which might
otherwise become encumbered in a blocking action and thus sub-
ject to use in settling claims.

Recommendation, agency comments, and our evaluation

sy

<\2e reiterate the recommendation in our October 1976 report
that the Secretary of Agriculture should "Include a provision
in future Public Law 480 agreements which would permit the
Department, under certain conditions, to-take title to commodi-
ties any time before they arrive in the recipient country;l)

Agriculture again rejected this recommendation, repeating
its belief in the validity of its response to our 1976 report.
No new rationale was offered to support its position that exist~
ing safeguards were adequate.

BLOCKED EXCHANGE SUPPORT
FUND FOR CAMBODIA

AID's efforts to recover the U.S. contribution to the
Exchange Support Fund (ESF) for Cambodia have been stalled by

47




the State Department. The purpose of the ESF was to finance

the foreign exchange costs of commodities and services required
for technical assistance and capital projects but not covered by
the AID commodity import program. State has taken the position
that, rather than recover the funds, the United States should
treat them as a claim against a successor Cambodian Government.

Contributions were deposited to ESF accounts, established
as Khmer Government accounts, in three New York banks. The U.S.
contribution was made exclusively to the ESF account in one bank.
Funds were periodically transferred by the bank from the ESF
account to the National Bank of Cambodia account for payments
of commodities and services.

These transfers were authorized by the ESF manager in Phnom
Penh, who was financed by the International Monetary Fund. He
managed the ESF under the policy and operational guidance of a
working group composed of representatives of the donors and the
Khmer Government.

On April 17, 1975, Treasury blocked all Cambodian accounts-—-
including the $2.9 million balance of the ESF, of which the U.S.
share was approximately $1.4 million. Following the capture of
Phnom Penh, AID began planning the recovery of the $1.4 million.
By June 1975, a plan was developed based on the termination
provisions of the ESF agreement.

The agreement terminated upon expiration of the ESF, which
took place on December 31, 1975. Upon expiration, ESF assets
were to be divided among all the contributing governments,
including the Khmer Government, in proportion to their actual
contributions. The agreement is mute on whether or not a meet-
ing of the donors is required to dissolve the ESF and to divide
the assets.

On January 6, 1976, AID asked the bank to return the
blocked U.S. contribution plus any accrued interest. On
April 15, the bank replied it would release the funds only
upon receipt of satisfactory evidence of the concurrence of
each member of the working group as provided by the agreement.
The bank also stated its belief that any plan of dissolution
should include all the banks holding ESF accounts. For the
next year, the bank and AID argued the unilateral withdrawal
proposal.

AID was not the only party interested in recovering the
ESF. On April 26, 1976, the Chairman of the Special Subcommit-
tee on Investigations, House Committee on International Rela-
tions, citing information provided by GAO, asked the AID Admin-
istrator when the U.S. share of the ESF would be returned to
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the Treasury. On May 26, the Administrator responded by out-
lining AID's attempt to recover the funds and the bank's reason
for refusing to release them. He stated that alternatives were
being explored with State and Treasury.

On May 16, 1977, an AID official wrote State and Treasury
outlining AID's efforts (concurred in by State, Treasury, and
Justice) to recover the funds and the bank's refusal. The
official stated that AID had proceeded as far as possible and
suggested that:

1. State, through the working group, and Treasury,
through the banks, should work to release the
funds, or

2. Justice should consider taking legal action to
recover the funds, or

3. the U.S. Government could consider the funds as
part of the total claim against the Cambodian
Government rather than proceed separately to
recover the funds.

On June 30, 1977, the British Embassy advised the State
Department that it was trying to trace the residue of the ESF.
Based on the termination provision, the British calculated that
they were due $38,600. The British claimed that the U.S. bank
to which the British ESF contributions were made told them it
had no record of any residual funds. However, AID provided
the British with a draft audit of the ESF, showing that the
bank had approximately $279,700 remaining.

Treasury discussed the ESF with the bank responsible for
the U.S. contribution, and in November 1977, the bank agreed
to release the funds upon formal written concurrence of all
members of the working group, exclusive of Cambodia. On Feb-
ruary 13, 1978, Treasury advised State and AID of this change
and recommended that State obtain the consent of the other
donors to dissolve the ESF and distribute the assets. How-
ever, State contends that the bank's position does not fully
exclude Cambodian participation in any recovery attempt.
Despite this difference in interpreting the bank's position,
no one contacted the bank to resolve this difference.

On May 10, 1978, State advised AID that working group con-
currence with Cambodian participation was not feasible, given
the state of U.S.-Cambodian relations. Consequently, State
did not support AID's efforts to secure release of the funds.
Instead, it supported making the funds a U.S. Government claim
to be settled at a later date. The selection of the claims
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option prevented any challenge to the bank's contention that i
a unilateral withdrawal of the funds was not allowed under :
the ESF agreement. State has steadfastly refused to take legal
action to recover the funds if it might involve Cambodian Gov-
ernment participation. Thus, while State purports to agree

with AID and Treasury that the ESF agreement permits unilateral
withdrawal of the pro rata U.S. share of the residue, its
nonsupport of AID's efforts is not in concert with rights
exercisable under the termination provision of the agreement.

In this connection, the U.S. Government advised the other

donors in August 1976 of its plans to withdraw its contribu-

tion and none had objected.

The ESF recovery issue was dormant until October 1979,
when State reviewed it as one means of funding the U.S. com-
mitment to the Cambodian relief program. 1Initial plans were
to call a meeting of the working group members, suggest that
each member allocate its remaining contribution to the relief
program, and solicit additional relief donations from the mem-
bers. However, congressional relief authorizations and a better
understanding of the legal constraints of reprograming these
funds slackened State's interest in this plan.

Prompted by our review of blocked assets and our urgings
to recover the ESF, the AID Assistant Administrator for Asia
informed his counterpart at State by a May 2, 1980, memo that
the time had come to review the status of the ESF recovery.
While repeating the three options presented in its 1977 memo,
AID said that its strong preference would be to reach agreement
with the other donors on the return of pro rata shares of the
ESF. AID suggested that, before reaching such agreement, the
United States obtain a firm and definite assurance from the
bank regarding the conditions under which it would release
the funds. The AID Assistant Administrator sent a follow-
up letter to State in August 1980 urging its concurrence in
a proposed bank inquiry to confirm its requirements for
recovering the U.S. contribution.

Four years after the agreement lapsed and the ESF was
terminated, the residue of the U.S. contribution has not been
recovered. AID, State, and the bank continue to differ on the
procedures for recovering the funds. In the meantime, these
delays reduce the Government's option of using legal means to
recover the funds, providing State would allow the use of this
option. Under 28 U.S.C. 2415 (1970), there is a 6-year limit~-
ation after the right of action accrues for claims for money
damages based on express or implied contracts. Since the U.S.
right of action accrues on January 1, 1976, when the ESF
expired, it will terminate on December 31, 1981 if this stat-
ute of limitations applies.
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We support AID's suggestion for recovering the prorated
U.S. contribution to the ESF in line with congressional direc-
tion. We believe State's inattention to all the facts in this
case and the bank's prohibiting unilateral withdrawal of the
U.S. share have been the major impediments to the recovery.
In our opinion, the facts fully justify a U.S. recovery of the
$1.4 million ESF residual contribution. Because of the statute
of limitations, the recovery should proceed without further
delay.

We do not support making a claim for these funds against
Cambodia, as this unnecessarily jeopardizes their recovery.
It also has the practical effect of causing the United States
to give up a hard asset in exchange for a claim of doubtful
collectibility; even if collectible, the likelihood is that
such a recovery would be for a lesser amount.

Recommendations, agency comments,
and our evaluation

We recommend that the Secretary of State support the AID
Admipistrator in recovering the $1.4 million remaining portion
of the U.S. contribution to the ESF. Furthermore, we recommend
that the Secretary of the Treasury and the Attorney General
provide such assistance as the Administrator may require in
recovering the funds.

The Department of State did not disagree with the recom-
mended course of action although it believes that the U.S.
right to recover the funds is probably not subject to the 6-
year statute of limitations. The State Department views the
recovery action as one to establish title to property, which
is exempt from the limitation, rather than as a contract
action. However, since it is not clear how a court would
decide this point, the prudent course would be to avoid delay
beyond the potential limitation period. AID was in general
agreement with the recommendation.

POSSIBLE ILLEGAL TRANSFER OF ESF FUNDS

We found indications that $1 million was withdrawn from
the ESF and partially transferred to the Cambodian chief of
state prior to his exile to the United States. Treasury and
State officials have not fully investigated this matter, but
certain facts do point to such funds having been illegally
transferred. If so, then these funds should be returned to
the ESF account and the U.S. prorated contribution should be
recovered.
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We do not know how the alleged transfer was made. Donors
made their contributions to ESF accounts at one of three New
York banks. The U.S. and Cambodian contributions were made to
the bank which holds $2.6 million of the $2.9 million of blocked
ESF funds. As funds were needed, they were transferred from
the ESF account to a National Bank of Cambodia account at the
bank and used to pay for approved goods and services. The ESF
manager was the only person authorized to make these transfers
and payments. He denied making the transfer and stated that
any transfer that may have been made would have been illegal.

Before he was evacuated from Phnom Penh on March 12, 1975,
the ESF manager stated, he deposited the ESF cable keys and
checkbooks at the Malaysian Embassy. The presidency of the ESF
working group rotated among the donors and the Malaysian
charge d'affaires was then president. With the ESF manager's
evacuation, the ESF supposedly ceased operations. AID considers
March 10, 1975, as the last day the manager actively occupied
his position and contends that no transactions took place from
this date, as plans to reestablish the ESF in Bangkok did not
materialize.

Within a few days after his evacuation, the ESF manager
stated he advised the banks of the ESF's suspension. The
bank holding the U.S. contribution was advised of the sus-
pension on March 13, 1975, and responded to him on March 27,
that the cable keys had been cancelled. On April 8, AID cabled
the banks that the ESF activity was suspended and requested that
no transactions be permitted that would reduce or encumber the
ESF accounts. On April 17 Treasury blocked all Cambodian
assets, including the ESF. On April 29 the AID Administrator
wrote the banks confirming the April 8 cables advising of the
suspension of all activity in the ESF accounts.

On April 17, 1975, OFAC learned of an allegation that on
April 1 the National Bank of Cambodia had directed a U.S. bank
to transfer $1 million from its account to the former Cambodian
chief of state's private account. OFAC immeédiately investi-
gated the allegation and found that the Cambodian bank had
ordered the transfer to be made in five $200,000 payments.

One payment was made on April 15, or two days before OFAC's
blocking of the Cambodian assets. The remaining $800,000 had
not been transferred and was blocked. According to OFAC offi-
cials, the remaining $800,000 is blocked in the bank's London
branch while the initial $200,000 transfer was made from the
New York branch. OFAC promptly closed its investigation after
finding the transfer d4id not violate OFAC regulations.
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On September 25, 1978, the State Department's Cambodia
Desk received an allegation that the deposed chief of state
contended the ESF belonged to him and that he had withdrawn
$200,000 from it before the blocking. No investigation of
the allegation was made by State nor was it referred to OFAC.

We followed up on the alleged transfer. On November 8,
1979, we asked the U.S. bank to provide us with the 1975 Cam-
bodian bank account statements; on December 21, 1979, we
received the statements except for January and March; which
bank officials said they could not locate. The April state-
ment shows a $200,000 credit on April 1 and a $200,000 debit
on April 15. We subsequently requested the ESF account state-
ments for the same period to determine whether this account
was the source of the $1 million, but the bank has not pro-
vided us with the statements.

We believe a thorough investigation of the transfer is
warranted. Although $800,000 of the $1 million remains blocked
in the Cambodian bank's account, it is important to know the
source of funds because the United States may have a recover-—
able interest in the funds. If the funds were improperly
transferred from the ESF, which the ESF manager concedes could
have happened, their return to the ESF account would result in
a larger recovery of moneys for the United States.

Recommendation and agency comments

We recommend that the AID Administrator investigate
whether the $1 million transfer came from the ESF and, if so,
determine whether it was made in compliance with the working
group's direction. If it was not in compliance, the Admin-
istrator should seek restoration of the funds and accumulated
interest to the ESF and initiate recovery action for the U.S.
Government.

AID told us it had commenced examining the authority and
methods available to it for implementing ‘this recommendation.

RECOVERABILITY OF
U.S. GOVERNMENT CLAIMS IMPAIRED

Most blocked assets—--including the Iranian, Chinese, and
the bulk of the vVietnamese and possibly other countries'
funds—-are either directly or indirectly government-owned and
controlled. Thus, it is not surprising that some of them
originated from or were financed by U.S. assistance programs.
However, U.S. Government claims do not participate with private
claims in vying for defrayal out of funds generated in connec-
tion with claims/assets settlements. In effect, this gives
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U.S. private claimants ready access to the most dependable and
convenient source of compensation while simultaneously weaken-
ing the prospects for recovery of official claims since the
Government is placed in a subordinated creditor position. It
also has the effect of allowing private claimants to receive

a larger pro rata share of any settlement, since any compensa-
tion derived from the assets will be spread over a smaller
claims pool.

The value of U.S. Government claims against the countries
whose assets are frozen is generally not known. However, their
value against China and Vietnam may possibly far exceed that of
private claims.

China claims

The May 1979 U.S.-PRC claims/assets agreement does not
cover U.S. Government claims against the PRC for outstanding
debts incurred by the then-recognized government of China
(Taiwan) and benefiting the Mainland for which the PRC as the
successor government could conceivably be held responsible.
The extent to which the PRC is responsible for any of these
obligations, and the extent to which repayment is required,
remain undetermined and depend on complex legal issues of
state succession and international law.

In 1979, the PRC repaid the U.S. Postal Service approxi-
mately $600,000 for unreimbursed services dating back to 1949,
In addition, China owes about $50 million, including interest,
on Eximbank loans made in 1946 although the PRC disclaims
responsibility for them. Other U.S. Government claims con-
tracted by Taiwan preceding the establishment of the PRC regime
consist of lend-lease assistance of $244 million and an obliga-
tion of $69 million for surplus property. Although the State
Department has not waived its right to assert these claims
against either the PRC or Taiwan, it regards their collecti-
bility as being very uncertain. Furthermore, in 1949 and 1950
the PRC seized U.S. embassy and consular property in China
valued by the State Department in 1952 at $11.2 million.

A Treasury official disagreed with our opinion that the
U.S. negotiating position for the recovery of these debts was
weakened by not considering them along with private claims,
saying that trade policy options are levers the administration
could use at any time to press the issue if recovery of out-
standing claims was a matter of sufficient priority. Nonethe-
less, the debts have not been repaid and, to the best of our
knowledge, the United States is not currently negotiating with
the PRC for their recovery.
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Vietnam claims

The value of U.S. Government claims against the Socialist
Republic of Vietnam and its predecessor governments has not
been determined. The only projection we found was a figure of
$4.6 million in State Department 1977 and 1978 briefing books on
U.S. normalization of relations with Vietnam. According to a
Department official, the $4.6 million represents the 1950s pur-
chase price of the U.S. Embassy property and buildings.

The $4.6 million claims figure appears to be understated
because it does not include economic assistance claims (loan
repayments due for AID and Public Law 480 commodities plus
insurance) of at least $77 million. The State Department Legal
Office believes these economic assistance obligations raise not
only factual questions but also legal issues related to state
succession and the liability of the Socialist Republic of
Vietnam for debts incurred by the former government of South
Vietnam. The United States had not waived or forgiven these
debts, and it is important to consider that a significant por-
tion of the vVietnam assets blocked apparently belongs to the
Vietnamese central bank.

As a result of our inquiry on the value of U.S. Government
claims against the Socialist Republic of Vietnam, State
requested AID and Treasury personnel to determine what, if any-
thing, might be due the U.S. Government from Vietnam from aid
agreements, including loans, and any claims the Socialist
Republic of Vietnam might be able to make for frustrated car-
goes of economic assistance commodities,

AID loans

AID lists Vietnam as having $33.7 million in outstanding
economic assistance loans. As noted on p. 47, AID's unilateral
vesting provision allowed it to sell frustrated commodities and
return the proceeds to the Treasury. Thus, these AID funds
were not blocked. However, other AID-generated funds may be
blocked since a variety of South Vietnam Government funds were
transferred to the United States during the last weeks of the
war. If so, the funds have not been specifically identified
and thus remain available for settlement of claims.

Public Law 480 loans

Agriculture lists $42.9 million in outstanding food loans
to Vietnam. Because it lacked a unilateral vesting provision,
$5.9 million in sales proceeds from the frustrated commodities
designated for vietnam were blocked. These funds presently
are not available for partial offset of the $42.9 million
since, as blocked assets, they are part of the funds which
might be used for settling private claims.

55




Overseas Private Investment
Corporation ilnsurance

OPIC has paid three small claims, amounting to approxi-
mately $1 million, for insured losses suffered by U.S. claim-
ants in Vietnam. It has settled with one bank and is settling
with a second bank and estimates it may be liable for additional
claims not exceeding $11 million resulting from these claims.
Claims resulting from payments made to insured private claimants
do not need to be validated by the Foreign Claims Settlement
Commission and agreement has been reached with congressional and
State Department staff to allow OPIC claims to be recognized
along with private claims in any future settlement.

Iran claims

A census of U.S. claims against Iran was in process in
mid-1980. Although Government claims were supposed to be
included in the census, we are not certain that all such
claims were being reported (see app. II). Moreover, their
recovery could be affected significantly by how they would be
treated in a settlement predicated on the existing blocked
assets. For example, OPIC's expropriation and inconvertibility
insurance exposures in Iran are over $50 million. Thus, it
is possible that OPIC could be subrogated eventually to claims
against the Government of Iran in the tens of millions. OPIC
seeks to be able to participate in any distribution disposing
of claims against Iran as though OPIC were a private party
rather than a U.S. Government agency.

Conclusion

The U.S. Government should determine the full extent of
its claims against the Socialist Republic of Vietnam and other
countries whose assets are blocked, and the amounts should be
made known to the Congress during any legislative considera-
tions of claims validations and settlements. Ideally, blocked
U.S. Government proceeds, such as those derived from the Public
Law 480 sales, should first be used to offset U.S. Government
claims originating from the same program. Other Government
claims should be considered as participating equally with pri-
vate claims in any settlement funded with blocked assets.
Quite simply, if the current regime in Vietnam should be able
to lay claim to the blocked assets by assuming the position of
the predecessor government, then by the same token it ought
to assume that government's liabilities.
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Recommendations, agency comments,
and our evaluation

We recommend that the Secretary of State:

--Identify and fix the value of U.S. Government
claims against Vietnam and other countries
whose assets are blocked and include these
claims in any settlement funded with blocked
assets.

—-—Ensure that blocked U.S. Government proceeds
originating from its assistance programs are
first applied to related program claims against
affected countries.

The State Department agreed that the full extent of claims
against blocked countries be determined and that certain Govern-
ment claims be given priority against matching assets; but dis-
agreed that government claimants otherwise participate in assets-
funded settlements because of the difficulty of concluding them
on terms acceptable to private claimants and the Congress. We
reject this rationale since it leaves government claimants in
a subordinated creditor position to private claimants.
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CENSUS OF BLOCKED IRANIAN ASSETS

AND U.S. CLAIMS AGAINST IRAN

On April 7, 1980, in conjunction with the breaking of
diplomatic relations with Iran, President Carter announced a
series of economic sanctions supplementing the November 14,
1979, blocking of Iranian Government property and interests.
They included ordering the Secretary of the Treasury to make
a formal inventory of the previously frozen assets and a cen-
sus of the outstanding claims of American citizens and corpor-
ations against the Government of Iran. The information was to
be used to monitor compliance with the Iranian assets control
regulations and to design a claims program against Iran for
the hostages, their families, and other U.S. claimants.

Pursuant to the President's announcement, OFAC amended
its regulations to impose one-time reporting requirements
on individuals and firms to list blocked assets held between
November 14, 1979 and March 31, 1980, and to describe claims
against any Iranian Government entity which arose before
April 15, 1980. Filing instructions and forms for each cen-
sus were distributed and a filing deadline of May 15, 1980,
was established, with no extensions being permitted.

OFAC set up an Iran Census Unit to process the reports.
The Unit, headed by the Staff Assistant, consists of six
reviewers and a secretary detailed from other Treasury offices
or temporarily hired for the task. No date for completing the
census was set, but OFAC officials estimated that a tabulation
of the claims would be ready by September 1980, followed by
one on the assets a month or two later. The claims reports
were being processed first for planning purposes inasmuch as
the approximate magnitude of blocked assets was obtained by
surveying major holders immediately following the blocking.

CLAIMS CENSUS

The Iran census marks the first time that OFAC has been
formally engaged in gathering claims data. 1In the past, such
informal claims surveys have been made by the State Department
in advance of formally authorized claims adjudication programs
conducted by the Foreign Claims Settlement Commission.
Although the census form instructs a prospective claimant that
the report does not constitute a filing for compensation, it
also cautions that failure to submit complete and timely infor-
mation will create a breach of Treasury Department regulations
which make the claimant subject to civil penalties and which
may be prejudicial to the claimant and other U.S. claimants.
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No decision has been made as to whether a formal claims
adjudication program will follow, but legislation to that
effect is being drafted for possible congressional consid-
eration.

Processing of the claim forms was nearly completed as
of August 1980. Because of the short (approximately 30 day)
filing period, reports received after the May 15 deadline
were considered until all of them--submitted by over 3,200
individual and corporate claimants--had been reviewed. The
reports were reviewed only for accuracy, consistency, and
completeness; claim amounts were not altered or judged as to
their merit other than to show separately those losses actual-
ly incurred whose value could be definitely fixed and which
occurred on or after October 1, 1978 (advent of the Iranian
revolution). No supporting documentation was reqguired, no
validation procedures were in effect, and discretionary val-
uation criteria was presented, in the general instructions.
As a result, while that the census results may contain inflated
values in a number of instances it should aid in affirming.
the broad magnitude of U.S. claims against Iran.

For example, we learned that the value of claims for
intangibles (such as personal injury, mental or emotional
stress, and future employment considerations) often far
exceeded the amounts claimed fcr other types of property.

In addition, only some U.S. Government claims (including OPIC
and Eximbank but excluding State and Defense Department
installations and equipment) are reflected in the census.
Undetected dual reporting of claims by syndicated or related
U.S. business enterprises and by individuals could also affect
the reliability of the census; however, reports are being
cross—checked to reduce this possibility.

ASSET CENSUS

This census is intended to assist in (1) determining
whether blocked asset values are sufficient to cover any
existing claims (or those which arose since October 1, 1978,
if Congress chooses to limit qualifying claims) and (2) estab-
lishing a data base with which to monitor compliance with the
Iranian asset control regulations. The reporting format is
different, but instructions to asset custodians and proce-
dures for report review are similar to those used for claim-
ants. Processing of the asset reports commenced after all
the claims had been reviewed. As of the end of July 1980,
over 350 holders, reporting separately for each account and a
listing each type of asset held, had submitted the required
data.
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The asset data is expected to be more reliable and use-
ful than that obtained for claims, though it is also subject
to some variance. For example, certain types of assets posed
valuation problems, such as used communications equipment
sent back to the U.S. manufacturer for repair; and dual
reporting of an asset was possible when more than one party
was responsible for it or when the property was in transit
during the reporting period. The census would not reflect
transactions licensed after March 31, 1980. Nonetheless,
assuming that U.S. holders adhere to OFAC's reporting require-
ments, the data acquired should be sufficient to make some
meaningful assessments with regard to coverage of the assoc-
iated claims against Iran.

However, we are not as confident that the asset census
will provide an adequate data base to enable OFAC to monitor
compliance with its regulations. The property required to
be reported is controlled only by holder, type, and amount——
not by account number or other identifying symbol through
which changes in value, form, or custodian can be traced over
time. Such changes are bound to occur under OFAC's licensing
policies which (1) permit owners limited discretion in deter-
mining how their assets should be invested, (2) require holders
to pay interest on deposits, and (3) allow unblockings
in some specific instances. Moreover, no provision was made
for periodic updating or reconciliation of the census data.
In these circumstances, the data base provided by the census
unless updated will prove to be of temporary usefulness and
a marginal tool for monitoring regulation compliance.
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USE OF BLOCKED ASSETS TO OBTAIN CLAIMS SETTLEMENTS

Blocked assets have frequently been used as a basis for
claims settlements with foreign governments and as a fund for
compensating claims arising from the nationalization or other
unlawful takeover of American property. The value of settle-
ments appears to vary significantly, depending on the magni-
tude of blocked assets, types of settlements, and when settle-
ments are made. Because most settlements either directly or
indirectly reflect blocked asset values, it is to the claim-
ants benefit that these values be preserved or increased.
Lump-sum cash settlements, such as the one negotiated with
China, are considered to be the best form of settling claims
disputes. Finally, since blocked assets over time have been
declining in value at the same time that adjudicated claims
increase because of the inclusion of interest in awards, the
earlier that settlements can be completed the better it is
for the American claimants.

Settlements have usually been for less than the full
value of claims, even disregarding interest. Post-World
War II settlement agreements with five East European coun-
tries have involved varying percentages of the face value
of the awards adjudicated by the Foreign Claims Settlement
Commission, as shown below.

Claims Programs Under International Claims
Settlement Act of 1949, as amended

Completion Approximate amount

Country date of award paid
Yugoslavia Dec. 31, 1954 : 91 &
Yugoslavia

(second) July 15, 1969 36.1%
Poland Mar. 31, 1966 . 33 %
Bulgaria Aug. 9, 1959 $1,000 plus 69.7%
Bulgaria

(second) Dec. 24, 1971 $1,000 plus 69.7%
Hungary Aug. 9, 1959 $1,000 plus 1.5%
Romania Aug. 9, 1959 $1,000 plus 37.8%
Romania

(second) Dec. 24, 1971 $1,000 plus 37.8%

The funds to pay claims for Bulgaria, Hungary, and Romania
were derived from the vesting and liquidation of government
assets which had been blocked by the United States. 1In addi-
tion, the United States and the Soviet Union agreed to settle
certain pre-World War II claims by assigning to the United
States the assets due the Soviet Government as the successor
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of prior governments of Russia (Litvinov Assignment, 1933).
The assignment resulted in an approximate payoff of 10 per-
cent of the value of American claims.

The possibility is slight that claimants could success-—
fully litigate against the U.S. Government for negotiating
less than a full settlement since, in the absence of insured
losses, the United States is not legally required to compen-
sate its nationals for differences between the amount of
adjudicated claims and the actual amounts realized from the
settlements.

CHINA

U.S. officials negotiated a claims/assets agreement with
the People's Republic of China in May 1979. The agreement
provides for payment to the United States of $80.5 million
in consideration of its unblocking all assets identified as
being linked to the PRC which remained blocked as of March 2,
1979. The U.S. proceeds, $30 million paid on October 1, 1979,
with the remainder to be paid in five annual installments of
$10.1 million commencing October 1, 1980, will be used to
settle U.S. claims against the PRC since its establishment
on October 1, 1949, and the date of the agreement.

Private claims arising before November 1966 have already
been adjudicated by the Foreign Claims Settlement Commission,
resulting in 384 certified claims amounting to $196.9 million.
Claims originating after November 1966 remain to be adjudica-
ted but are expected to be negligible. Thus, after the stat-
utory 5-percent fee for administrative expenses is deducted,
the private U.S. claimants will receive something less than
40 cents on the dollar--unadjusted for 30 years' inflation--
with no provision for interest. Moreover, U.S. Government
claims, which are estimated to exceed the value of private
claims, were excluded from the settlement.

The $80.5 million to be paid by the PRC corresponds
exactly with the official U.S. estimate of Chinese assets
blocked at the time the agreement was concluded. 1In a sense,
obtaining a lump-sum settlement was to the claimants' bene-
fit. Treasury officials estimate that the realizable value
of the Chinese assets would have been far less had they been
vested rather than unblocked for cash because of collection
problems on assets belonging to third-country banks and resi-
dents, adverse claims, and so on. Moreover, the $80.5 million
OFAC estimate of blocked Chinese assets which served as the
basis for the settlement has not been verified. We found that
one bank, which OFAC estimated to have $1.1 million based on
the 1970 census, had only slightly more than half this amount
of assets blocked in 1979.
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However, it can also be arqued that the settlement should
have been much larger. Treasury has determined that 70 per-
cent (or about $53 million) of the blocked assets identified
in the 1970 census consisted of deposits held by banks in the
United States, largely in non-interest-bearing demand deposits;
the demand deposits would have yielded more than $200 million
had they been placed in compound—-interest-earning accounts when
they were blocked rather than waiting until 1979 to do so,
which would have been sufficient to pay off the full principal
value to American claimants. In addition, recovery was not
made of the more than $10 million in assets which could not
be accounted for in reconciling the 1970 census with the 1951
census.

Treasury regards disposition of unblocked assets to be a
matter between asset-holder and owner. 1In keeping with a posi-
tion of neutrality, U.S. officials have steadfastly refused to
reveal the identities of the holders or owners to the PRC.
However, it is reasonable to assume that the PRC will attempt
to lay claim to possibly all of the assets. In fact, at the
PRC's request, the unblocking of the assets was delayed 4
months, to January 31, 1980, to give the PRC's attorney more
time to resolve unforeseen legal problems; also, a 2-year
moratorium has been placed on the transfer of assets to State
abandoned property offices to give the PRC a better chance to
recoup them.

CZECHOSLOVAKIA

Claims of U.S. nationals against the Government of
Czechoslovakia for the nationalization or other takeover of
property from January 1, 1945 to August 8, 1958, have been
adjudicated by the Foreign Claims Settlement Commission.

This program, which was completed on September 15, 1962,
resulted in certified awards amounting to $113.6 million.
Claims arising after August 8, 1958, have-not been adjudica-
ted, and new filings are still being accepted. No determina-
tion of the amount or location of blocked Czech assets in the
United States has ever been made.

The United States and Czechoslovakia attempted unsuccess-
fully in 1960 and 1974 to negotiate claims settlement agree-
ments. Agreement was reached in principle in 1974 to settle
U.S. claims for $29.5 million but was not finalized because of
congressional objections to another feature of the agreement.

Thus far, $8.5 million derived from the vesting and sale

of certain blocked Czech assets have been used to make pay-
ments on awards and for administrative expenses.

63



APPENDIX II

CUBA

A Foreign Claims Settlement Commission program to deter-
mine the amount of valid American losses in Cuba commenced on
November 1, 1965, and was completed on July 6, 1972. The Com—
mission certified nearly 6,000 claims totaling more than $1.8
billion. The method of payment for the losses was examined
before legislation was enacted authorizing the claims program.
Initially, a provision was included which would have allowed
Cuban assets in the United States to be liquidated and the
proceeds made available for payment on the losses. However,

a study by the Departments of State and the Treasury concluded
that the assets were not sufficient to warrant such action and
the provision was deleted from the legislation.

A 1964 OFAC census of blocked Cuban assets disclosed a
total value of $148.8 million. However, approximately half
of the assets were regarded as worthless because they con-
sisted of bonds secured by property in Cuba. The assets are
currently estimated at $30 million.

No settlement of American claims against the Government
of Cuba has been made or is known to be in the process of
negotiation.

GERMAN DEMOCRATIC REPUBIC

A Foreign Claims Settlement Commission program to receive
and determine the claims of U.S. nationals against the German
Democratic Republic resulting from nationalization or similar
takeover of property commenced on May 16, 1977, with publication
of a notice for a one-year filing period. Under specific statute
provisions, the Commission must complete all claims determina-
tions not later than 3 years after the filing deadline--May 15,
1981. No provision was made for how the claims were to be set-
tled. The value of blocked East German assets has not been
determined precisely but is probably insignificant in relation
to those of American claims.

VIETNAM

A bill to authorize the Foreign Claims Settlement Com-
mission to receive and determine private American claims for
property confiscated by the Socialist Republic of Vietnam was
introduced in the U.S. House of Representatives in February
1979. The purpose of the program is to allow the claims
adjudication process to proceed at a time when the best pos-
sible evidence exists and the Commission's determinations
would be available if the United States enters into claims
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settlement negotiations. The proposed legislation, which
cleared the House in May 1980, contemplates a 2-year filing
and a 3-year settlement period in which to review and validate
the claims.

Only limited information is available on the value of
blocked Vietnamese assets, which consist of holdings of Repub-
lic of Vietnam nationals at the time of and subsequent to the
Communist takeover in April 1975. No formal census of these
assets has been conducted; however, a telephone survey conducted
in late 1975 (and revised in 1976) of Vietnamese accounts in
excess of $50,000 disclosed $99.3 million blocked at major banks
in the New York and San Francisco Federal Reserve districts and
at one Illinois bank. 1In addition, Treasury views a $40-million
blocking and subsequent conditional unblocking of a European
bank's assets, representing an offset for Vietnamese-originated
dollar currency deposited in the United States as an asset
available to satisfy claims; the validity of the blocking is
expected to be determined in the U.S. courts.

The value of blocked Vietnamese assets has been estimated
to exceed U.S. private claims. In testimony on the Vietnam
claims bill during July 1979, the Chairman of the Foreign
Claims Settlement Commission estimated total private claims
at $110 million. At the same time, Treasury's General Counsel
testified that an estimated $140 million in Vietnamese assets
were blocked. Because we found Treasury's estimate to be sig-
nificantly overstated and because it may be unrealistic to
fully offset one with the other, the conclusion should not be
drawn that blocked assets are sufficient to cover existing pri-
vate claims.

Also, U.S. Government claims against Vietnam have not been
determined but are believed to be substantial.
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DEPARTMENT OF THE TREASURY
WASHINGTON, D.C. 20220

0CT -8 1980

ASSISTANT SECRETARY

) .
Deer Mr. Andecreon:

The Department of the Treasury appreciates the opportunity
to comment on the draft GAO report concerning the Office of
Foreign Assets Control (CFAC). The draft includes a number of
constructive observations and suggestions which we will seek to
adont. In addition, however, it also contains some material
which we guestion and which is discussed in this letter and in
the attached annex.

One of our basic concerns is that, while the draft report
purports to describe an existing situation, it does not deal with
whaet OFAC now does or how it operates, and has operated for
nearly a year. Instead, it is based on an audit conducted in the
spring end summer of 1979. The criticisms in the draft report
are that insufficient attention has been given to monitoring the
status of the blocked assets, excessive time transpired before
interest recuirements were imposed, too many small individual
accounts were blocked and unnecessary confrontation has taken
place with our allies over the overseas applicability of our
blocking orders. In cach of these areas, however, the Iranian
sanctions (now constituting the bulk of OFAC's activity) have
been implemented so as to eliminate or minimize to the extent
prossible any problems. These activities, and other steps, have
for the most part mooted the central thesis of the proposed
report, i.e., that Treasury should improve its monitoring of
blocked assets and take other steps to enhance their value. The
report should thus make clear that it does not deal with how
Treasury has ocdministered the Irenian freeze.

The central thesis of the proposed repqrt is that Treasury
should improve its monitoring of blocked assets and take other
steps to enhance their value. The draft, however, insufficiently
cscribes steps also already taken in the non-Iranian context to
cal with these concerns.

In November 1978 (well before the GAO audit commenced),
rules were proposed (and later promulgated in March 1979), to
require that all assets blocked under the various requlations
eadministered by OFAC earn interest. While GAO suggests that this
should heve been done earlier, the fact is that this
Administration, on its own initiative, did undertake this major

GAO note: Treasury requested that we substitute this letter for one dated
August 18, 1980, in order that Treasury views be fairly presented.
This does not alter any of Treasury's previously stated positions
but adds some points from an attachment not printed because of
its length. The substitution did not delay issuance of the

report.
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reform in the manner in which blocked funds were handled.
Previously, OFAC has relied on the existence of & general license
permitting @ btlocked national or government to direct the
investment of their own blocked assets in securities or
certificates of deposit. These new provisions were significant
to the entire program. They applied not only to blocked assets
of China but to those of the nine other countries effected by
OFAC's regulations.

In addition, in connection with the interest proposals,
Treasury also dealt with the state abandoned property law issue
discussed in the draft report at pp. 46-49., After reviewing (p.33-
comme.:ts in connection with a proposed rule, Treasury concluded 34)
that a summary and complete withdrawal of the licensing policy
probably was not warranted. On the other hand, Treasury
redrafted the licensing provision to make exrlicit 2nd clear that
states would be required to meet indexing and recordkeeping
requirements, and to comply with the interest requlation, before
either a new license would be issued or a suspended license
reinstated. This approach preserves, and reflects good

management of, the assets.

Treasury ogrees with GAC's view as discussed on paégg'2¥iég)
of the report that more complete information about blocked assets
is necessary. Prior to the GMAO audit, Treasury also commenced
action to supplement earlier censuses of the various assets and
improve the data base regarding all blocked property. A new
Treasury form (TFR-611) was developed to survey all property
subject to th2 new interest regulations. 2nnounced in March
1979, substantial time was devoted to completing the form and
instructions. 1Treasury has deferred requiring this report,
because the Iranian blocking required both OFAC and the involved
private institutions (which are similar for all programs) to give
priority to the extensive reporting reguirements under that
freeze. Once the census of Iranian claims and assets 1is
complete, this form and the accompanying reporting requirements
will be promulgated.

In addition, Treasury intends to review the cost estimates
(mentioned on page 22 of the report) for conducting an overall (p
census of blocked assets. 15

Treasury will also consider the suggestion that OFAC adopt a
requirement for periodic updating by census-reporters. However,
serious resource questions must be resolved before such a program

is undertaken.
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The proposed report's treatment of OFAC's data base and
data-gathering activities is disturbing in regard to the
discussion of blocked Vietnamese assets. Here, the report
entertains a number of assumptions as to why the assets are
probsbly less than Treasury's estimate, without substantiation
and without acknowledgment that the Vietnamese assets pool may,
in fact, exceed that estimate. In other words, the proposed
report seems to argue on the one hand that a census is necessary
to determine Vietnamese asset values with accuracy, while on the
other hond it purports to determine the value of assets -- but
without benefit of such census data.

In this regard we object to GAO's use of the Vietnamese
assets situetion as a "good illustration" of estimates of blocked
assets being overstated and of misleading impressions being
conveyed of the value of blocked assets for claims settlement
purposec. The Victnamese assets have never been the subject of a
census. Treasury's estimate of their value is no illustration
of, for example, the quelity of our data on the Iranian assets
and claims, now the subject of & thorough, on-going census; nor
does it typify the data on Chinese assets, the subject of two
censuses, the later summedé up in a detailed public report, or the
Cuban assets, alsoc the subject of a detailed public report.

The reports of the 197C Chinese census and the 1964 Cuban
assets census each gave a very detailed breakdown of the assets
and pinrointed & number of contingencies that would caution
zgainst any conclusion that "the value of blocked assets has a
corresponding value for the purpose of settling claims." The
Chinesc report identified, both conceptually and in
dollerc-acnd-cents terms, such factors 2s third country bank
interest in the assets, beneficiel ownership by Americans,
beneficial ownership by unblocked nationals, adverse claims by
Taiwan and other parties, and other factors that would bear on
the valuc of the assets for claims settlement purposes.

The draft report also is criticael of the overseas
agplication of U.S. freezes. Initially, Treasury seriously
gu>stions whether the audit of the operations of CFAC is the
proper vohicle to address this issue. The extent to which U.S.
cconomic sanctons should epply to branches and subsidiaries of
American companies opecreting outside the U.f., is clearly a
Gifficult and controversizl issue. While there is no genuine
aquestion cbout the legaslity of such actions, policymakers
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considering how to proceed must belance numerous factors =--
economic and diplomatic -- in determining the appropriate scope
of particuler sanctions. Gince this subject generally was
outside the purview of this audit, the audit team apparently has
not undertaken the extensive historical, political and economic
analyses necessary to analyze the impact of extraterritorial
application of varying types of sanctions. It would therefore
seem appropriate to delete from the draft the discussion of this
issue.

The problems in the draft report's analysis of the overseas
freezing issue is evidenced by its treatment of a recent $40
million blocking action. Initially, CGAO reviewed numerous
classified materials on this issue and there is some question
about the extent to which this case should be discussed in an
unclassified draft. In any event, the draft report misdescribes

the case.

This case was not based on extraterritorial application of
U.S. laws to activities transpiring in a foreign country. On the
contrary, the case involves the illegal physical transmitting of
$40 million in cash into the United States by a foreign bank
acting on behalf of the owner of the currency, the Government of
Vietnam. Thus money was blocked immediately upon its being
brought to the United States and deposited in banks here. Later
attempts to transfer the money back to the foreign country where
it could be credited to the Vietnamese accounts were plainly null
and void under existing regulations. The foreign bank which used
its accounts in the U.S. to transmit these blocked funds was thus
held accountable for them and $40 million of its funds were
blocked. It is thus highly cuestionable for the draft report to
rely on a case involving the "laundering" of funds through the
domestic U.S. banking system as the main example showing why we
should not block the overseas branches of U.S. banks.

Particularly troubling, is the critical tone of the
discussion of Treasury's resolution of this blocking. It agreed
to accept fully secure substitute security for the blocked
account. This avoided unnecessary litigation, minimized
potential disagreements with another country and fully protected
U.S. claimants. Treasury lawyers, including the Deputy General
Counsel, reviewed all the relevant documents and were confident
that this interim agreement would not materially alter the
situation that existed prior to the agreement; it merely
forestalled the possibility of immediate litigation.
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The draft report also ignores significant resource issues.
Few could argue that there would be no benefits from increased
rcoorting, more detziled OFAC recordkeeping end more freguent
censuses of blocked property. However, the improvements that GAO
sceks are not only a matter of desirability, but involve
questions of resource availability. GAO urges many reforms on
OFMC without relating them to present organizational capacities
or future personnel, budget and equipment needs. The draft
report wrongly ecssumes that resources are unlimited and there is
no need to compete for them with other programs which also have
desircble benefits.

Finelly, T wish to address the allegation that an
unwillingness on the part of Treasury to share relevant documents
with the audit teem impaired the progress of the audit and is
somehow responsible for inadeauacies in the results obtained.l/

The suggestion that GAC was restricted is completely
unfounded. On the contrary, while differences of opinion did
arisc curing the cudit the audit teem consisting of four
individuals had extremely extensive access to OFAC files going
back thirty years under procedures agreed upon with Treasury.
This was allowed even though, as the draft reveals, the scope of
the audit was constantly expanded.

As far as the timeliness of the release of documents is
concerned, the audit team took approximately eight months to
complete the report after completing its audit. Thus it can
hardly be said thet the time regquired for Treasury review was a
material problem. Also, the audit team never came to us with any
suggestion that it belicved that there was more in the record on
any point which it was not able to see; nowhere in the proposed
report itself is there any such sugaestion tied to any time with
a request to cure any suspected gap in the documentary record.

These are some of Treasury's overall observations on the GAO
report and on Treasury activities involving the maintenance of
information about those assets. More detailed comments are

1/ Comments in the draft report relating to access to Treasury records
were deleted from the final report. Despite restrictions on our
audit staff, we believe that sufficient documentary and oral evidence
was obtained to support our conclusions and recommendations.
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included in the 2Annex. As mentioned above, we would like to
discuss our comments with GAO prior to the preparation of any
final report.

Sincerely,

/{{ﬂ/kﬂbm»(§\7xfan-

éﬁchard J. Davis
Assistant Secretary
(Enforcement and Operations)

Mr. William J. Anderson, Director
General Covernment Divieion

U.S. General Accounting Office
Room 3866

441 G Street, NW

Washington, D.C. 20548
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DEPARTMENT OF STATHE
Comptroller
Hashington, D.C. 20520

July 17, 1980

Mr. J. Kenneth Fasick

Director

[nternational Division

U.S. General Accounting Office
Washington, D.C.

Dear Mr. Fasick:

I am replying to your letter June 17, 1980, which forwarded
copies of the draft report: "Treasury Is Not Aware Of The
Foreign Assets It Blocks"

The enclosed comments on this report were prepared hy the
Acting Ueputy Assistant Secretary for International Finance and
Development.

We appreciate having had the opportunity to review and comment

on the draft report. If I may be of further assistance, I
trust you will let me know.

Sincerely,

,/Cj v x
/6?4/// 7,

Roger B. Feldman

Enclosure:
As stated
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GAO Draft Report "Treasury Is Not Aware Of The Foreign
Assets It BlOCKS"

The Department of State welcomes the opportunity to
comment on the subject GAO draft report. While the major
issue discussed in the report is the management of blocked
foreign assets, the report also makes recommendations
regarding the handling of United States Government claims
against foreign countries, citing specific examples in
Cambodia and China. Settlement of these claims is of
particular interest to the Department of State.

The Government Accounting Office position seems to be
that the United States Government claims have not received
sufficient attention in the United States Government claims
settlement activities. The study makes three related
recommendations: (1) it recommends that the Secretary of
State determine the full extent of United States Government
claims against Vietnam and other countries with assets
blocked in the United States. The Department of State
concurs therein. (2) The study takes the position that the
United States Government claims should have priority against
any blocked assets derived from United States assistance
programs or other similar United States Government activities.
The Department of State agrees. (3) The study urges that
the United States seek settlement of government claims
against foreign governments with the settlement of United
States private claims and that the United States Government
claims share in any settlement funded with blocked assets.
The Department of State disagrees. Traditionally, private
and government claims have been treated separately and are,
for the most part, the subject of separate claims agreements.
Adoption of this recommendation would make it extraordinarily
difficult in many cases to.conclude settlements of
private claims on terms acceptable to the claimants and the
Congress. :

Exchange Support Fund For Cambodia

The discussion of this subject is generally accurate
and I have no serious quarrel with the course of action
recommended. I believe, however, that the report is
inaccurate in two instances. On page 77 there is a statement
that the Department has taken the position that unanimous (p.50)
concurrence of the working group is necessary prior to p.

73



APPENDIX IV

withdrawal of funds from the ESF account with the Irving Trust
Company.. This is the position which Irving Trust has
taken; the Department has never supported it and, in fact,
agrees with AID and Treasury that the ESF agreement permits
unilateral withdrawal of the pro rate U.S. share of the
residue. Irving Trust has refused to accept this inter-
pretation of the agreement and initially requested action by
all members of the working group, including Cambodia. The
Department took the position that such action as impossible
because of the state of the relations with Cambodia. Irving
Trust appears to have changed its position in November 1977
(although some ambiguity remains). As the report notes, an
effort is currently underway to ascertain the precise
conditions under which Irving Trust will release the funds,
and to determine whether these conditions can be met.

The statement that the U.S. right to recover these funds
will expire on December 31, 1981 by virtue of statute of
limitations contained in 28 U.S.C. §2415 is probably
incorrect. Subsection (c) of §2145 states:

"Nothing herein shall be deemed to limit
the time for bringing an action to establish
the title to, or right of possession of,
real or personal property."

I believe that this exception to the general 6-year statute

for cases seeking money damages on the basis of express or
implied contracts governs the present case.

China Claims

The discussion of U.S. Government claims against China
on page 77-78 of the draft report does not reflect the (p 54)
considerable uncertainty which exists regarding the
respective responsibilities of the Taiwan authorities and
the PRC for these debts. We have raised the 1946 Eximbank
debt with the PRC, but the PRC disclaims responsibility.
We have agreed to defer resolution of this matter for the
time being. The other claims mentioned in the report
raise very difficult questions both of fact and of law.
Although the Department has taken no definitive position
and has not waived its right to assert these claims
against either the PRC or Taiwan, there exists considerable
doubt about the responsibility of the PRC for the lend
lease and surplus property debts contracted by the ROC.
The $500 million Treasury credit extended in 1942 was not
by its terms repayable and is not carried by the Treasury
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as an obligation owed to the U.S. Furthermore, with the
exception of the Exim loan, the amount of each of the other
claims is subject to dispute. I believe the report should
reflect the considerable uncertainty which exists concerning
the PRC's responsibility for these obligations. For these
reasons, as well as the general observations on the
settlement of U.S. Government claims noted above, the
Department does not agree that U.S. Government claims should
have been included in the claims agreement with the PRC.

W

Michael E. C. Ely
Acting Deputy Assistant 3ecretary
for International Finance and

Development

-
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APPENDIX V

AUDITOR GENERAL

14 JUL 1980

Mr. J. K. Fasick, Director
International Division

U.S. General Accounting Office
441 G Street, N.W.

Washington, D.C. 20548

Dear Mr. Fasick:

Thank you for providing the draft General Accounting Office report,
“Treasury is Not Aware of the Foreign Assets It Blocks," for comment.
The report has been reviewed with interest by the responsible offices.
Provided herein are the Agency comments provided by the Office of
Financial Management in conjunction with the General Counsel.

"AID has reviewed Chapter 6 of your draft report to the
Congress on 'Treasury is Not Aware of the Foreign Assets
It Blocks.' We are in general agreement with the section
of the report and with the recommendations contained
therein. AID is now examining the authority and methods
of investigation available to the Agency for implemen-
tation of your recommendation concerning a possible

$1 million Cambodian ESF transfer."

We would appreciate your consideration of these comments in preparing
your final report.

incerely yours,

,, M\W
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DEPARTMENT OF AGRICULTURE
OFFICE OF THE SECRETARY

WASHINGTON., D. C. 20250

July 2 9 1980

Mr. Henry Eschwege

Director

Community and Economic Development Division
United States General Accounting Office
Washington, D.C. 20548

Dear Mr. Eschwege:

We have reviewed your draft report to the Congress on "Treasury is Not
Aware of the Foreign Assets It Blocks.'" We are limiting our comments to
the section of the report regarding blocked Public Law 480 Sales Proceeds.

We do not agree that a valid comparison can be made between the agreements
under Title I and Title II of Public Law 480. Title I operations involve
commercial transactions between United States exporters and foreign importers
for which financing is provided to the exporter, after delivery of commodi-
ties, with funds appropriated by the Congress. Title II operations involve
donations of commodities owned by the United States to foreilgn recipients.
Also, we do not agree that the fact that this Department did not have title
to the commodities exported under Title I of Public Law 480 had any effect
on the amount of sales proceeds realized from sale of the commodities or
that the .timing of the sales constituted a "Fire Sale" approach to dispo-
sition, when in actuality we prevented an even greater loss,

We believe that the opinions expressed in our response to your October 1976
report are still valid.

Sincerely,

Bob P~rgland
Seoretary
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JUuL 22 1J8D

Mr. William J. Anderson

Director

General Government Division

United States General Accounting Office
Washington, D.C. 20548

Dear Mr. Anderson:

This letter 18 1in response to your request to the Attorney General for the
comments of the Department of Justice (Department) on your draft report entitled
“Treasury is Not Aware of the Foreign Assets It Blocks.”

Since the recommendations of the report are addressed to the Secretary of
State and Secretary of the Treasury, we are deferring comment on the substantive
igsues Iinvolved to the respective agencles. However, we have reviewed the draft
report in Its entirety, and in addition to providing some general observatlons,
noted certain inaccuracies which you may wish to consider in finalizing the report.
Our comments are referenced to the pages to which they relate.

1. Pages 1-4, LEGAL AUTHORITY, The draft report suggests that the executive
branch 1s presently exercising broad powers under Section 5(b) of the Trading with
the Enemy Act, as amended, 50 U.S.C. App. 5(b). That section was amended by Con-
gress Iin 1977 by removing the President's authority to invoke the Act in times of
a national emergency. (Public Law 95-223, Title I, Section 101(a), 91 Stat. 1625,
50 U.S.C. App. 5(b).) The trading with the Enemy Act is now strictly a wartime
measure, The President's powers to regulate international economlc transactions
in time of a national emergency proclaimed after 1977 are derived solely from the
International Emergency Economic Powers Act. (Public Law 95-223, Title II,
Sections 201-208, 91 Stat. 1626, 50 U.S.C.A. 1701 et seq.) The exercise of those
powers 1s subject to a variety of limitations Iimposed upon the President by the
National Emergencies Act. (50 U.S.C. 1601 et seq.) It is correct that the freezing
controls which were imposed prior to 1977 under the authority of the Trading with
the Enemy Act are continued under the authority of that Act, but this is so
because Congress "grandfathered" those freezing controls when 1t amended the Act
in 1977.

2. Pa%e.%{ The draft report incorrectly states that the national emergency
proclaimed by President Truman in December 1950 as a result of the outbreak of the
Korean conflict "has never been terminated.” The emergency as such was terminated
by Congress in 1976, following the enactment of the National Emergencies Act, but,
as noted above, the freezing controls imposed as a result of earlier emergencies
were "grandfathered” by Congress when it amended the Trading with the Enemy Act in
1977,

3. PéEQ)IZ. No "encumbrances” can be valldly placed against frozen assets
without a Treasury license. The Office of Foreign Assets Control (OFAC) presum-
ably has a record of all encumbrances which it has licensed.
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4, Pa e Jg The draft report criticizes OFAC's reliance on private asset-
holders to block or freeze assets, and suggests that under certain circumstances
OFAC might “perform a caretaking function on behalf of the owners.” We know of
no legal authority permitting OFAC to assume control of blocked assets or to
perform other "caretaking functions,”

pp. 19- 20%

5. Page 26. t is true that the Trading with the Enemy Act does not con-
tain a provision for civil penalties; it only provides for criminal penalties.
(50 U.S.C. App. 16.) However, the International Emergency Economic Powers Act
now provides for civil penalties-—up to $10,000--for violation of any license,
order, or regulation issued under that Act, and these civil penalties are
applicable to the Iranian Agsets Control Regulations. (See Public Law 95-223,
Title II, Section 206(a).)

6. Pa e gg To our knowledge, freezing controls on dollar assets located
. abroad were imposed only under the Iranian Assets Control Regulations. We know
. of no previous instance where freezing controls were extended extraterritorially
to dollar accounts maintained in foreign countries.

7. Pa e il The domestic banks' inability to pay interest on blocked
demand depoaits was also due, in part, to the Federal Reserve Bank's Regulation
"Q" which prohibits the payment of interest on demand deposits.

8. Pa e 2% The recommendation that the Secretary of the Treasury
"negotiate with asset-holders for the voluntary payment of retroactive interest
strikes us as unrealistic. Moreover, we know of no legal authority for such
"negotiations.”

9. (%EQZﬁ 28164. The draft report refers to a joint Justice~GAO effort
which resulted in recovery of $7.9 million in blocked Department of Defense funds.
. The Office of Foreign Litigation of the Department's Civil Division reviewed its
- files relating to the blocking and unblocking of the $7.9 million, which consti-
tuted a prepayment by the Department of Defense for petroleum products purchased
for the Armed Forces of South Vietnam. The report's treatment of that epilsode is
factual, and it accurately describes the role played by the Department in the
recovery of that amount and its deposit into the general receipts account of the
U.S. Treasury.

We appreciate the opportunity to comment on the report. Should you desire
any additional information, please feel free to contact me.

Sincerely,

X

//
mfwb

evin D. Rooneﬂ C]
Assistant Attorney General
for Administration
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